








EQUITY CASES 


ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


oF 


NORTH CAROLINA. 


JUNE TERM, 1839. 


PATRICK MURPHY, Ad’mr. of ISAAC W. GRICE v. SUSAN 
R. GRICE et al. 


By marriage, the husband acquires all the personal chattels of his wife in 
possession; and, as at law the possession of the cesluy que trust is the 
possession of the trustee, so in equity the possession of, the trustee is 
the possession of his cestuy que trust; consequently, inequity the hus- 
band will be entitled to all the personal chattels of which his wife is 
the beneficial owner, and which are in the possession of her trustee. 


A marriage being contemplated between Abner Bronson y, ., ye39 
and Susan R, Cox, articles of agreement were entered into 
between the said parties and a common friend, Isaac B. Cox, 
by which it was covenarted that after the marriage, the said 
Isaac should hold certain slaves, then the property of Miss 
Cox, to her sole and separate use forever; and whereby Bron- 
son bound himself at any time after the marriage, when he 
might be thereunto required, to make a conveyance of the 
legal estate to the said Isaac, in trust, to fulfil the purposes of 
the settlement. Bronson died shortly after the marriage took 
place, without having made or having been required to make, 
the legal conveyance; and the trustee, Isaac B. Cox, took 
possession of the said slaves in behalf of Mrs. Bronson, hired 
out some as her trustee, aud delivered over others to her. 
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June 1839 She then intermarried with Isaac W. Grice, who took imme- 

‘Iikete diate possession of the last mentioned slaves, and died before 

v. the expiration of the term for which the rest had been hired 

Grice. out, Upon the death of Grice, Henry Bronson, the adminis- 

trator of Abner Bronson, the first husband, brought an action 

of detinue against the plaintiff, who had administered on the 

estate of Grice, the second husband, and who held the ne- 

groes that were in the actual possession of his intestate. In 

that action, the plaintiff had judgment, because the legal ti- 

tle did not pass by the marriage articles, but vested, upon the 
marriage, in Abner Bronson. 

The plaintiff then brought this bill against Henry Bron- 
son, Isaac B. Cox and Mrs. Grice, seeking to enjoin the exe- 
cution upon the judgment at law, and praying for a surren- 
der of the other negroes, for an account of their hires since 
the death of his intestate, and for a conveyance of the legal 


title. 


W. H. Haywood and Strange for the plaintiff. 
Henry for the defendants. 


Gaston, Judge. The facts of this case are undisputed, 
and the equity upon them is obvious. (His Honor here re- 
cited the facts as above and proceeded.) We are of opinion 
that the plaintiff is clearly entitled to the relief asked for. 
Nothing is better established than that marriage is a gift to 
the husband of all the personal chattels of the wife in pos. 
session. As the beneficial interest in the slaves, at the time 

vrcen Red of Grice’s marriage, was wholly in Mrs. Bronson, they were 


session held 
for the ow then, in the contemplation of a Court of Equity, her slaves. 
-er of prop- 


erty and in This indeed is not contested. But we hold it to be equally 
assertion of. ,. ° ° 
his claim of indisputable, that they were her slaves in possession. As at 


fominion, law the possession of a cestuy que trust is the possession of 
“ingana ; ‘ ° 
plication of the trustee, the legal owner; so in equity, the possession of 


th : 
poh peel trustee is the possession of the cestuy que trust, the ben- 
orn eficial owner. The principle which prevails in both courts 
the posses- js the same, and is, in truth, but a principle of good sense, 


sion of the : ° 
owner by that every possession held for the owner of property and in 


hisageut, assertion of his claim of dominion, being an application of 
bailey the property to the service of the owner, is the possession of 
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the owner by his agent, curator or bailee. Upon the second June 1839 
marriage, therefore, these slaves, which were, in equity, ab- Wie ihe 


solutely the slaves of the wife, became as absolutely the slaves cestw que 
trust incurs 


of the husband. The argument for the defendants is predi- costs at law, 
cated upon the assumption that, at the time of this marriage, atic puree 


the slaves were choses in action, not reduced into possession; '¥ camtable 
t) 


but as this assumption is unfounded, the argument necessa- trustee,with 
* -out coming 


rily falls with it. at once into 
The plaintiff, under the ruleestablished in Keaton v. Cobb, the proper 


E ; _ ? forum for 
1 Dev. Eq. Rep. 439, must pay his own costs incurred in redress, he 


. P . : t in e- 
the suit at law, by there setting up a defence which was in quity reeo- 
law untenable, but he is to be relieved from paying the de- ae 


fendant, Bronson, his costs recovered in that action, and is ne — 
ut he wi 


also entitled to recover from the defendants the costs of this be reimbur- 

, ‘ sed the costs 

suit. paid to the 
trustee in 


Per Curiam. Decree for the plaintiff. —— 


HENRY FOSTER et al. ve. AMOS JONES. 


Wherea bill alleged that, at an execution sale of the lands of the plain- 
tiff ’s deceased father, +a certain person, hy representing that he was 
purchasing for the plaintiffs, prevented competition, and thereby ob- 
tained the lands at an under value, and afterwards sold the same to 
the defendant, who pretended that he was buying for the plaintiffs, 
bat afterwards refused to acknowledge the trust, and convey the land 
to them, it was he/d that, upon its appearing from the proofs, that the 
purchaser at the execution sale, did not in fact buy the lands for the 
plaintiffs, but bona fide for himself, it was not necessary to consider 
whether the defendant bought upon any trust, and if so, upon what 
trust, for the plaintiffs; for that, unless the facts proved agreed with 
those alleged, the plaintiffs could not have any decree, and the foun- 
dation of their claim, as alleged, was an original purchase in trust for 
them by the purchaser at the execution sale, and a devolution of that 
trust upon the defendant. 


The original bill in this case, was filed on the 29th of 
September, 1836, by Henry Foster, Hezekiah Terrell and 
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June 1839 Sarah his wife; John Foster and Joseph J. Foster, plaintiffs, 


Foster 


v 
Jones. 





against Amos Jones, defendant. The bill was afterwards 
permitted to be amended, and as so amended, charged in sub- 
stance, that a judgment had been rendered in the County 
Court of Franklin, at the instance of certain infants suing 
by Charles A. Hill, their guardian, against the personal rep- 
resentatives of Christopher Foster, deceased; and there be- 
ing no personal assets of the said Christopher, in the hands 
of these reprenentatives to satisfy the judgment, a scire fa- 
cias was sued out in due form of law against the piaintiffs, 
to shew cause wherefore the real estate of the said Christo- 
pher, which had descended unto the plaintiffs, Henry, Sarah, 
John and Joseph, should not be sold for the satisfaction of 
the judgment—that upon this scire facias, there was an a- 
ward of execution, and the said execution was levied upon 
a tract of land in said county, which had so descended; that, 
on the 2nd Monday of December, 1830, this land was sold at 
public sale, when the said Charles A. Hill purchased the 
same at the sum of $895, or thereabouts, the amount of the 
judgment and costs, and took a conveyance from the sheriff 
therefor; and that the said Hill afterwards sold and ccnveyed 
the same to the defendant who entered thereon, and had been 
making large profits therefrom. The plaintiffs further charg- 
ed, that the said Hill, well knowing that the land was worth 
the sum of $2,000, being desirous, while he secured the debt 
due to his wards, also to aid and assist the plaintiffs, because 
of his long friendship for their father, did declare and agree, 
before he bought the said land, that he would bid off the 
same, and hold it merely as asecurity for the re-payment to 
him of the money due upon the judgment, for which he was 
thereby to become personally accountable to his wards; that 
the knowledge of this agreement and declaration prevented 
the by-standers from competing with the said Hill, and caus- 
ed the land to be sold so far below its value; that there were 
friends of the plaintiffs who were willing to buy and hold the 
land merely as a security, until the plaintiffs could refund 
the price, but were prevented from doing so, because of this 
agreement and declaration; that the said Hill, after his pur- 
chase, admitted and declared that he was but a trustee for the 
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plaintiffs, and bound to convey the said land to them, upon June 1839 


their paying him the amount of the said judgment and costs; 
and that the said Hill was induced to convey the said land 
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Foster 


v 


to the defendant, upon his representation that he was acting Jones. 


for, and in behalf of the plaintiffs, the children of his sister; 
and that the conveyance to the defendant was made upon 
express condition that he should hold the land upon the 
same trusts, and permit the said plairtiffS to redeem. The 
plaintiffs complained that the defendant, after having procur- 
ed this conveyance to himself, and, after the death of the 
said Hill, supposing that the plaintiffs would be unable to 
make proof of the trusts upon which the said land was held 
by Hill, and conveyed to the defendant, had utterly denied 
the right of the plaintiffs to redeem, and insisted to hold the 
land as his absolute property. ‘The prayer was, that an ac- 
count might be taken of the rents and profits, and ‘the de- 
fendant decreed to convey the land to the plaintiffs upon their 
paying to him, after deduction of those rents and profits, 
what might be equitably due to him, because of the moneys 
so by him advanced. 

The answer of the defendant, denied that the late Charles 
A. Hill, so far as he knew or believed, made any such agree- 
ment as that charged relative to the purchase of the land at 
sheriff’s sale, or that he bought upon any understanding with 
the plaintiffs, or any person whatever, to hold the land asa 
security or upon an agreement for redemption—said that the 
defendant was not present at the sale, but on the evening of 
the day of sale, he met with the said Hill, who told him that 
after the land had been “knocked off” to him, as the highest 
bidder, hearing that it was not worth the money, he had 
withdrawn his bid; that the land was set up again, and he 
then being determined that it should make the money due 
his wards, renewed his bid; that the heirs of Christopher 
Foster were vexed with him for doing so; and that, on the 
same evening, Henry Foster, one of the heirs, applied to him 
to learn whether he would take the price which he had bid, 
but that he had refused to doso. ‘The answer denied also, 
that the said Hill, by any declarations or acts, caused an im- 
pression to be made, or belief entertained, that he was pur- 
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June 1839 chasing for the benefit of the heirs, whereby any person was 





Foster 
v 
Jones. 


induced to refrain from competing with him, and insisted 
that he bought absolutely and fairly for himself, and not for 
the use or benefit of any other person. The answer denied 
that the said Hill ever admitted, after the sale, that he had 
bought upon a trust for the plaintiffs; and most explicitly 
and peremptorily denied that the defendant represented to the 
said Hill, that he was buying as the friend of the plaintiffs, or 
that he did buy upon any trust or stipulation for their bene. 
fit, or upon any understanding that they were to be allowed 
to redeem, or in any manner for the use or benefit of any 
person or persons but himself. The answer stated, that the 
defendant purchased and obtained his convéyance in De- 
cember, 1830, a few weeks after Hill’s purchase; that he gave 
for the said land the sum of $1,000; whereof he paid $500 
in cash, and executed his note for the payment of the other 
$500, with interest from the date of the purchase; that this 
price was nearly, if not quite, its value; and that desirous as 
he was of procuring it on account of its peculiar location, 
he would not have given $1,200 for it. The answer further 
set forth, that having understood, after Hill’s purchase, that 
he was willing to sell the land for $1,000, of which $500 
was required to be paid down, the defendant had proposed to 
his nephews that if they wished to re-purchase it, and would 
let him have a small part of it lying near defendant’s house, 
he would assist them to make the purchase; that upon its be- 
ing said by the plaintiff John, or by his mother in John’s pre- 
sence, that the plaintiff Henry would not join in the pur- 
chase, the defendant then proposed to John, that if he and 
his brother Joseph would make up $300, he would lend them 
$200, so as to enable them to make the immediate payment 
of $500, which, it was understood, Hill required as indispen- 
sable, and would wait with them for the money so lent, un- 
til they should have repaid the $300 they should have bor- 
rowed elsewhere, on condition to give the defendant the 
small piece before mentioned; that the said John seemed to 
approve of the proposal, and stated that he would, in a few 
days, go to Halifax, where he expected to obtain the $300, 
and would then return and see him on the subject; that the 
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defendant waited several days, and hearing no more from the June 1839 


said John, concluded that he had abandoned the idea of buy- 
ing; that apprehending some other person would buy whom 
he should not like for a neighbour, he then applied to the said 
Hill and bought the land for himself, in the manner before 
stated, and had paid up the whole of the purchase money 
therefor, and insisted that he bought bona fide for himself, 
and without any notice of the pretended trust upon’ which it 
was alleged that the land was held by the said Hill. The 
answer further set forth, that the plaintiff Hezekiah, since 
the purchase by the defendant, had rented from him a part 
of the land so bought, without any pretence, that the same 
had been bought for, and on account of, the plaintiffs; and 
the plaintiff John had several times made propositions to 
buy the land from the defendant; that he and the defendant 
could not agree upon the terms;.and that the said John, in 
these negotiations, did not pretend or set up any claim to the 
land itself, under any allegation that he or the plaintiffs had 
aright to redeem. 'To this answer, the plaintiffs replied gen- 
erally, and the parties having taken their proofs, the cause 
was set down for hearing, and transmitted to this court. 

The case was submitted without argument by 

W. H Haywood for the plaintiffs, and 

Badger § Battle for the defendant. 


Gaston, Judge, having stated the case as above, proceed- 
ed as follows: Upon the proofs, we have no hesitation in 
declaring that the allegation in the bill, that the late Mr. Hill 
purchased the land at the shériff’s sale in trust for the plain- 
tiffs, and upon an agreement to hold the same as a security 
only, is not merely not established but is disproved. No ob- 
jection has been made to the evidence because of its being 
parol testimony; and therefore, without enquiring whether it 
might not have been objected to on that account, we have ful- 
ly considered the whole of it. In the first place, there is not 
a particle of proof that the bystanders understood or supposed 
that Mr. Hill was buying the land in for the plaintiffs, and 
on that account declined from competing with him at the 
sale. In the next place, no individual testifies that he was 
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present when the alleged agreement was entered into, and 
much less that he was called upon to take notice of the na- 
ture and terms of that agreement. ‘The sole testimony on 
which the plaintiffs rely to establish this agreement, is that 
of witnesses who speak to loose declarations of Mr. Hill, 
probably imperfectly understood and yet more imperfectly re- 
membered. This is to be found in the depositions of Wil- 
liam D. Jones, Aaron Bledsoe and Henry Cooper. The first 
of these was the crier at the sale, and he testifies that before 
the sale began, he saw Mr. Hill and some of the plaintiffs in 
private conversation; that after this, and as the sale was a- 
bout to begin, Mr. Hill told him that he was about “ to enter 
into a disagreeable business, to buy the land for the boys;” 
that after the sale, he heard Mr. Hill say that he had bought 
it for the boys. He does not know that any notice of this in- 
tention of Mr. Hill so to buy was, at the time of the sale, giv- 
en to others, nor that it in any respect influenced the price 
of the land. He also states the fact, that while the land was 
up, Mr. Hill recalled his bid—went off into the court-house 
—and then returned and renewed it. Aaron Bledsoe testi- 
fies, that after Mr. Hill had sold the land, he heard him say 
that he had bought it for the Foster boys, and had sold it to 
Jones under the understanding that Jones was buying for 
them; and Henry Cooper deposes, that after Mr. Hill had 
bought the land, the witness, supposing that he intended to 
settle negroes on it and would want an overseer, applied to 
Mr. Hill to be retained as such, when the latter declined em- 
ploying him, saying that he had bought it for the young Fos- 
ters and did not mean to settle it. Were this all the evi- 
dence, it would be very unsatisfactory on which to declare 
the existence of the agreement alleged in the bill. It wasso 
easy to mistake a remark of Mr. Hill, that he was about to do 
a disagreeable business in buying the land of the boys, for 
the one supposed by the witness, Jones, of buying it for the 
boys—and also so easy to misinterpret general declarations of 
a willingness or an expectation to let the heirs of Foster have 
the land again, into acknowledgments of a purchase on their 
account—that we should certainly hesitate very much, to say 
the least, in foundirig any decree thereon. But there is ple- 
nary evidence, we think, that in fact the witnesses have so 
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misapprehended the remarks about which they testify. Wash- June 1839 
ington Branch, a witness for the plaintiffs, deposes, that on Sees 
the day of the sale, he, in the behalf and as the friend ofthe y 
plaintiffs, applied to Mr. Hill to learn whether he would let Jones. 
the plaintiffs have the land back, and was answered that he 
would, at the price of $1,000—that having been put to the 
trouble of buying, he was determined not to sell withoutfbeing 

paid for his trouble. Frederick Leonard, who was present at 

the sale, also, at the instance of Henry Foster, one of the plain- 

tiffs, made the same application to Mr. Hill, on the same eve- 
ning, and received the same answer. This witness commu- 
nicated Mr. Hill’s terms to Henry, and he declined the pur- 
chase. There is not the slightest intimation from these a- 
gents for the plaintiffs, that it was then pretended that Mr. 

Hill had bought under any agreement with or in trust for 
them; and the latter is explicit in declaring that he under- 
stood that Mr. Hill purchased absolutely and for himself. 

The sheriff, Henry G. Williams, who sold the land; the wit. 
ness, Leonard, Benjamin Bledsoe and Richard Noble, who 
were present at the sale, all understood that Hill was buying 
absolutely for himself. The plaintiffs have not pretended 

that Mr. Hill was unfaithful to his alleged engagement; but 
have insisted that he always recognized the trust, and convey- 

ed to the defendant expressly as his substitute, and in trust 
forthem. Mrs. Hill, his widow, and Daniel S. Hill, his son, 
have been examined upon this part of the case. The former 

has never heard any such recognition—the latter is full and 
explicit against it, and his testimony relating to a part of the 

res geste, is material and strong, to disprove the pretended 
trust. He was present at the sale, and on the ever.ing after 

it was made, and, as we collect from his deposition, before 

the applications to his father through Branch and Leonard, 
heard his father relate the circumstances under which he pur- 
chased. His father said, that he discovered that there was a 
disposition manifested by some persons to hurt the sale of the 
land, by depreciating its value as being less than what was 

bid for it—that he then went off and ascertained what was 

the amount necessary to be raised to pay off the judgment of 

his wards—that he returned and bid that amount, declaring 
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June 1839 that if any person would bid more, he might have it—that he 


Foster 


Vv 
Jones. 


heard his father say, that his sole motive for buying, was to 
save the debt for which he considered himself responsible— 
that the heirs ought not to be angry with him, for they had 
had a fair opportunity of buying—that. he was under no ob- 
ligation to let them have it back—he has heard his father since 
say that they might have it back for $1,000—and that he was 
disposed to give them a preference, at that price, to any other 
person—but, as he coilected from his father’s declarations, he 
felt himself at liberty to sell to any other person. This evi- 
dence is strongly confirmed by the deposition of William K. 
Falkner, taken by the plaintiffs, He is examined as to Mr. 
Hill’s declarations to him, after the purchase by Jones, and 
states that Mr. Hill enquired if there was not a dispute be- 
tween Jones and the buys in relation to the land; and, upon 
being informed that there was, and that it was said the boys 
found some fault with him, he answered that they had no 
cause to be displeased; that he had waited a considerable time 
to see what they would do; that when he bought, (meaning 
no doubt the applications herein before mentioned,) they had 
made application to him, to get the land back, but had never 
since said a word more to him on the subject; that he was in 
debt, and obliged to have money, and sold the land to raise 
it. The testimony of Aaron Bledsoe, weak as it is, is render- 
ed yet weaker by a fact which is testified by Benjamin Bled- 
soe; that the said Aaron informed him, that in a conversation 
with Mr. Hill about the land, before he sold it to Jones, Mr. 
Hill observed, that if he could not sell, he would settle his 
son-in-law, Dr. Malone, upon it. If, in connection with this 
evidence, we consider the extraordinary character of the trust 
alledged—that Mr. Hill, who, though a man of property, was 
then indebt, and pressed for money to pay it, would bid off 
the land for the amount of the judgment and make himself 
thereby accountable to his wards for so much money in his 
hands, yet hold the land simply as a security, allowing the 
plaintiffs an unlimited time for redemption—we hazard noth- 
ing, we think, in pronouncing that he did not purchase in 
trust for the plaintiffs, as by them alledged. 
This allegation being disproved, it is not material to exam- 
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ine whether the defendant bought upon any trust, and if so, June 1839 
what trust for the plaintiffs; for unless the facts proved agree - 
with those alledged, the plaintiffs cannot have a decree; and 
the very foundation of their claim, as alledged, is an original 
purchase in trust for them by Hill and a devolution of that 
trust upon Jones. We have, however, examined all the ev- 
idence relating to Jones’s purchase; and we are obliged to say, 
without commenting minutely upon it, that this evidence 
leaves it wholly uncertain whether Jones bought upon any 
previous agreement with the plaintiffs, or only with an inten- 
tion to make an arrangement with them, which had been 
talked of before his purchase, and which, it was thought, 
would be mutually agreeable—and equally in doubt, if there 
was a previous agreement, whether, by that agreement, the 
plaintiffs were to have.the whole of the land or all except the 
part close to Jones’s house, and, therefore, peculiarly desira- 
ble to him. In this state of the evidence, independently of 
the failure of the plaintiffs to shew a trust in the original 
purchaser, their bill eould not be sustained. 

The bill of the plaintiffs is to be dismissed; and, because of 
the falsehood in the main allegation, it should be dismissed 
with costs. 


Per Curiam. Bill dismissed. 


ROBERT FOSTER et al. vs. ROBERT N, CRAIGE etal., EX’RS 
OF ANDERSON E. FOSTER. 


Where a testator, after several devises and bequests, concluded thus: 
“The balance of my property to be applied to the payment of my 
just debts. Should there be a surplus, it is my will and desire that 
it be equally divided among the heirs of my deceased brother S. F. 
and the heirs of D.C.” Jt was held that as the “property” mentioned 
in the will was a mixed fund of real and personal estate, and was to 
be applied in the first place to the payment of debts, the executors 
had a power by implication to sell a tract of land not specifically de- 
vised, forthe payment of debts and for distribution. 


The defendants, as the executors of the last will of An- 
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June 1839 derson E. Foster, sold to the plaintiffs a tract of land belong- 
Foster 12g to the estate of the said Anderson, made a deed of bar- 
et al, gain andsale for the same, and took a bond for the purchase 
Cre Money, upon which they afterwards obtained a judgment 
et af. and issued execution at law. The plaintiffs then filed this 

bill, and obtained an injunction restraining the collection of 
the debt, on the ground that the defendants had no power or 
right to make title to the said land. ‘I'he will of Anderson 
E. Foster contained the following clause: “As to the dispo- 
sition of my worldly estate, both real and personal, I make 
the following, viz: Item, I give and bequeath to my sister”’ é&c. 
The testator then proceeded to make several devises and be- 
quests, and concluded the disposition of his estates thus: 
“The balance of my property to be applied to the ‘payment 
of my justdebts. Should there be a surplus, it is my will 
and desire that it be divided equally among the heirs of my 
deceased brother Samuel Foster, and the heirs of David 
Craige.” The defendants were appointed executors, and 
qualified as such. The testator was in debt about fifteen 
thousand dollars. The land sold wasa portion of the bal- 
ance of the testator’s property not before devised or bequeath- 
ed by the will. The executors, in their answers, averred that 
they sold the land to pay the debts, and to distribute the sur- 
plus agreeably to the directions of the will. 'The case was 
heard in the Superior Court of Davie county, on the last 
circuit, before his Honor Judge Nasu, on a motion to dis- 
solve the injunction; and the injunction being dissolved, the 
plaintiffs appealed from this interlocutory order. 
No counsel appeared for the plaintiffs in this court. 
Hoke, Alecander and Boyden for the defendants. 


_— DaniEL, Judge, after stating the case as above, proceeded 


or ocmme *as follows: Where there is in the will a general direction to 
eral dies: sell lands, but itis not stated by whom the sale is to be made, 
ton to sell 


lands, but it there, if the produce of the sale is to be applied by the exec- 


bo not stated utors in the execution of their office, a power to sell will be 


the sale isimplied to the executors. Tylden vs. Hyde, 2 Sim. & Stu. 


"se T he288. ‘The princip.e that a direction that lands shail be sold, 


produce of 


the sale is generally, (without saying by whom) fora purpose which 
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brings the fund within the province of the executors, as to Jane 1839 
pay debts or legacies, or both, confers on them a power of “po 
sale by implication, is established by several cases. Inchly et al. 
vs. Robinson, 2 Leon. 145—Carvill vs. Carvill, 2 Chan. mi . 
Rep. 301—Laockton vs. Lockton, 1 Cha. Cas. 179—Blatch et ai. 
vs. Wilder, 1 Atk. Rep. 420—1 Powell on Devises 244 - 
(Jarman’s Edition, note 4.) If the testator had simply di- lied by the 
rected the distribution, among certain objects, of an un- ¢*¢cuorsin 


the execu- 


mixed fund arising from the sale of Jand only, then the heir = f 
iT omce 


alone could sell. Bentham vs. Wiltshire, 4 Madd. Rep. a power to 


44. But in the case before us, the fund is not only one that ienplied hy 


is mixed of real and personal estate, but is one for the pay- _ execu- 


ment of the testator’s debts; and the surplus thereafter only 


to be distributed among certain objects. Tylden vs. Hyde, Whe oy og 


was a case where a mixed fund of real and persoual estate ‘rets the 
was directed to be sold and converted intu money, and the tion, among 


same to be distributed among certain objects: The Vice jeus ofan 


Chancellor nevertheless said “here the produce of the sale fand seisiig 


is to be confounded with the personal property, which must from the 


, a te of } 
necessarily be divided by the executors; and a power to sell poe ag = 


is therefore implied to the executors.” That the “property” ad 4 > 


which the testator directed to be applied to pay his debts, in- *!!- 

_ cluded his undisposed of lands, is evidently to be collected 

from what he has said in the other parts of his will. The 

word “ property” is also equivalent to estate, in its operation 

to pass the interest in the land, as well as the land itself; and The word 


land will pass in a will by either of the said words. Roe itcen ve. 


dem. Shell vs. Pattison, 16 East 221—Nicholls vs. Butch- \ett,'o “ee 
er, 18 Ves. 194—Patton vs. Randall, 1 Jac. & Wal. 189— operation to 
2 Powell on Dev. 419, (Jarman's edition.) The testator news” 
does not, in so many words, direct a sale of the balanve of his #"\\"*, 44. 
property; but he says it shall be applied to pay his debts. It land itself, 
cannot be applied in that manner without a sale; a sale is will pass in 
therefore ordered by the testator himself; and the executors hey ai 
had an implied power to convey. The deed executed by ‘hore 
the executors conveyed what title the testator had in the 

land, to the present plaintiffs. We are, therefore, of the opin- 


ion, that the interlocutory decree in the Superior Court was 
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June 1839 correct. This opinion is to be certified to the Court below, 
and the plaintiffs must pay the costs of the appeal. 


Pir CurraM. Decree to be affirmed. 





SAMUEL T. HAUSER et. al. » CHRISTIAN LASH, Adm’r. of 
GEORGE HAUSER. 


A pretended absolute purchase of slaves, held, upon the proofs, to have 
been a conveyance to the defendant, as a security for the moneys by 
him advanced, and the liabilities by him incurred, in removing the in- 
cumbrance of an execution, which had been levied upon them;—and it 
was held further, that a pretended sale of the slaves by the defendant, 
as his own, after the death of the alleged vendor, ‘and a purchase of 
them for him by his agent, did not, in any manner, affect the rights of 
the next of kin of the intestate vendor, in the equitable interest which 
he, the intestate, had therein at his death. 


It was charged by the plaintiffs, that on the 6th of March, 
1818, a few months before the death of the defendant’s in- 
testate, he being sorely pressed to raise the sum of $818, to 
meet an immediate emergency, applied to the defendant, his 
brother-in-law, for aid in procuring the money; that the de- 
fendant advanced part of this sum, and, by his guaranty, en- 
abled his intestate to procure the residue; and that, for the 
purpose of securing to the defendant the re-payment of the 
advancement so made, and indemnity against the liability so 
incurred, the intestate executed to the defendant a bill of sale 
for five negroes, Will, Chrissey, Lessy, Milly and Wesley. 
They charged that the value of the slaves, at the time of this 
transaction, was $2,000; that the slaves remained in the pos- 
session of the intestate until his death, and in the possession 
of his family, until the 8th of January, 1819, when the de- 
fendant, having taken possession of them, as the administra- 
tor of his intestate, caused them to be set up for sale as a 
part of the property of the said intestate; that the said sale, 
or pretended sale, was conducted fraudulently; for that it was 
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hurried on at an unusually early hour, before the company 


June 1839 


expected had fully assembled; and for that all the negroes pauser 
were put up in one lot, and to be sold for cash, and not on ¢t al. 
credit, as by law directed; and that the said pretended sale; ,)- 


was null, for that all the negroes were bid off for the defend- 
ant by one Jacob Conrad, as his agent. The p'aintiffs, there- 
fore, claimed that the said slaves and their increase, and the 
hires and profits thereof, should be declared to be a part of 
the personal estate of the intestate in the hands of the de- 
fendant; and, after reimbursement of the defendant’s advan- 
ces and exoneration of his liabilities, be delivered over for 
distribution to the plaintiffs. 

The defendants denied that the conveyance of the negroes - 
aforesaid was made as a security, but insisted that the same 
was made truly for the purpose it expressed, of conveying to 
the defendant the absolute ownership of said slaves, sold by 
the intestate and purchased by the defendant, at the price of 
$818, actually paid therefor. The defendant said that his 
intestate had been nearly stripped by his creditors of all his 
property, except the said negroes; that an execution had been 
levied on them to raise the sum of $818; that his intestate, 
from motives of humanity, was anxious to prevent a sale of 
them under execution, and proposed to sell them all to the 
defendant; that the defendant had no immediate use for the 
slaves, and no desire to hold that species of property, and com- 
municated these facts to the intestate—but, nevertheless, of- 
fered to pay the sum of $818, the amount of the execution, 
to the sheriff, and take his intestate’s conveyance of the 
slaves; that this being assented to, the defendant paid the said 
sum to the sheriff, (three hundred dollars whereof he bor- 
rowed from John Shore,) and took the bill of sale in ques- 
tion; that during the whole of this transaction, not one word 
passed between the parties that the bill of sale should operate 
as a security; but, that on the day after the business was con- 
cluded, the defendant, knowing that the intestate expected, 
or had expressed an expectation, that an important equity 
suit, instituted by him in Rowan Superior Court, would be 
speedily decided in his favour, told the intestate, that on re- 
funding within three weeks the money paid by the defendant 
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June 1839 as the price of the negroes, the same should be re-conveyed 





Hauser 
et al. 


v. 
Lasb. 





~ to the intestate; and defeidant declared that this was a pure- 
ly gratuitous offer on his part, and not the consequence of any 
previous agreement or arrangement between him and the in- 
testate. The defendant admitted that he permitted the said 
slaves, as he had no immediate use for them, to remain with 
the intestate; but averred that he took possession of them, af- 
ter his intestate’s death, as his own; and that at the time of 
selling the effects of his intestate, he set up these also for sale, 
but that he offered them for sale as his property, and not as 
the property of his intestate; that the sale was for cash, and 
at a time when he thought he could obtain a full price for 
them, because he wanted to turn them into money; that they 
were run up beyond their value by Henry Hauser, one of the 
intestate’s children; and that, knowing the said Henry had not 
the cash to pay for them, he had them bid off for himself by 
Jacob Conrad, at a price between $1,500 and $1,700; and 
that ever since he first took possession of theslaves, he had con- 
tinued to hold them, and yet held them as his absolute prop- 
ty, under the sale so made to him by his intestate. 

J. T. Morehead for the plaintiffs. 
Badger and Boyden for the defendant. 


Gaston, Judge. The plaintiffs, the next of kin of George 
Hauser, deceased, seek, by this bill, from the defendant, the 
administrator of the said George, an account of his adminis- 
tration of the estate of his intestate. Their right to an ac- 
count is not resisted, and a reference to a commissioner for 
that purpose, follows of course, according to the usages of 
this Court. But, there is one matter which has been distinct- 
ly put in issue by the pleadings, proper to be decided before 
the account is taken, and upon which the parties have 
brought the cause to a hearing. (His Honor here stated the 
allegations of the pleadings as above set forth, and then pro- 
ceeded a¥ follows:) Upon the proofs, we hold it clear that the 
transfer of the slaves was not made as an absolute sale to the 
defendant, but that it was made upon an understanding be- 
tween him and his intestate, that the same should be a secu- 
rity for the money advanced and the liability incurred by 
him in raising the sum of $818 to pay off the incumbrance of 
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the execution then levied upon them. All the circumstan- June 1839 


stances of the transaction are inconsistent with the idea of 





an absolute sale. A specific sum was wanted by a needy and aa 


hard pressed man for a special emergency, and this precise 
sum was raised through the agency of his friend and near 
connection. Now, it-is most extraordinary, if tlie object of 
the defendant was a purchase, that his offer should be regu- 
lated, not by any reference to the value of the property to be 
bought, but exclusively by the amount of the incumbrance 
from which it was to be relieved. In the next place, the 
price alleged to have been paid was grossly inadequate to the 
value of the slaves. ‘The pretended sale by the defendant, on 
the Sth of January, 1819, is certainly not a fair criterion of 
their value; for that was marked by many circumstances 
clearly intended and well calculated to prevent their bring- 
ing a full price. They were set up for sale all in one lot, and 
for cash, without any notice antecedent to the day of sale 
that they would be thus sold—and they were bid off at an 
unusually early hour of the day, before the arrival of several 
persons, who went for the express purpose of purchasing 
some of them. Yet, even at this pretended auction, they were 
bid off by the defendant’s agent, not, as he loosely alleges in 
his answer, at a sum between $1,500 and $1,700, but for the 
sum of $1,705—more than twice the price which he alleges 
to have paid for them; and not a witness has been examined. 
to shew they were not worth this sum. Now, making every 
allowance for the alleged solicitude of the intestate to sell the 
slaves himself, rather than permit them to be sold at execu- 
tion, where is to be found the motive for selling them to the 
defendant for less than half the money which might be ob- 
tained for them from others? Besides, the transactions at the 
pretended sale in January, 1819, are utterly inexplicable, up- 
on the supposition that the defendant alone was interested 
therein. We have already seen that it was purposely so man- 
aged as to prevent competition. ‘There is no doubt but that 
the negroes were put up as defendant’s property, and not as 
the property of his intestate, and for cash, and that these mat- 
ters were declared in a written notice, affixed to a public 
place, at the day of sale—but if the object had been to com- 
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June 1839 mand the highest price, why were they sold for cash, instead 
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et al. 
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Lash. 





of the usual credit—or, if to be so sold, why was no previous 
notice given of the terms, so that purchasers should come 
prepared? Several witnesses, who have been examined, de. 
clared that they attended with the design of buying—that 
they attended under the expectation that the property would 
be sold on the usual credit—and that when they arrived, at 
an early hour, they were surprised to find that the sale was 
over, that it had been made for cash, and all the negroes bid 
in by Conrad. Moreover, the defendant declares that his ob- 
ject in the alleged sale was, to turn this species of property, 
to the holding of which he has so strong a repugnance, into 
cash—and yet, we not only find him employing an agent to 
purchase the property apparently for the agent and in truth 
for himself, but actually holding the property as his own down 
to this day. But the case does not rest on these circumstan- 
ces, strong as they undoubtedly are. There is unquestiona. 
ble testimony, as we think, furnished by the defendant him- 
self, as to the character of his alleged purchase in March, 
1818, and the purposes of the pretended sale in January, 
1819. On the second of February, 1819, the defendant ad- 
dresses a letter to Samuel Thomas Hauser, one of the plain- 
tiffs, in relation to the family and concerns of his late father, 
in which he says, respecting the latter, “In my last I men- 
tioned to you that I had purchased the plantation at sheriff’s 
sale for $2,210. Ihave taken possession of Will and his 
family, and keep them on the place for the sum of $1705— 
this being the highest bid, and was the only way to estab- 
lish the value of them.” It is manifest, therefore, that he 
held himself accountable, if he kept the negroes, for their ac- 
tual value—and that the stratagems resorted to in order to 
prevent competition at the bidding, were to enable him to 
claim them at a price short of their actual value. 

But this is not all. The defendant avers in his answer 
that the sum of $300, part of the price which he actually 
paid for the purchase of the negroes, was borrowed by him 
at the time from John Shore. Shore has been examined as 
a witness, and declares that application was made to him for 
the loan of this money, first by George Hauser, in person, 
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and afterwards by John Henry Hauser, in behalf of his fath- June 1839 


er, George; that when this second application was made, Hen- 


exhibits, and which is dated on the 6th of March, 1818, and =. 


is in these words: 

“ Mr. John Shore: If you can oblige the bearer, J. H. Hau- 
ser, with 200 or 300 dollars, I will be his security for the 
payment against the time he promises:” 

That thereupon the witness Jent the money, and took the 
note of J. H. Hauser and the defendant, the said Hauser sign- 
ing first. The witness further adds that this note remained 
unpaid, except the interest thereon, until 1832 or 1833, when 
the defendant took it up and gave his own bond for the a- 
mount. It is not, therefore, true that at the timeof the alleged 
purchase of the negroes in March, 1818, the defendant had 
paid the price. Three hundred dollars, part of the sum of 
$818 wanted to relieve the negroes from the execution, were 
borrowed by the intestate himself, or by his son on ac- 
count of the intestate, and the defendant had only made him- 
self liable therefor as a surety of the borrower. 

Upon the whole view of the allegations and proofs, the 
Court declares that the slaves in question were conveyed to 
the defendant only as a security for the moneys by him ad- 
vanced and the liabilities by him incurred, in removing the 
incumbrance of the execution then levied upon them—and 
that the pretended sale of them by the defendant, in January, 
1819, has in no manner affected the rights of the next of kin 
of the intestate, in the equitable interest which the intestate 
had therein athis death. — 


Per Curiam. Decree accordingly. 
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JOHN SALTER rs. THOMAS H. BLOUNT, Adm’r. of JOHN M. 
OVICE et al. 


Where an administrator takes possession of the effects of his intestate, 
and dies, and administration is granted"upon his estate, and more than 
seven years afterwards administration de bonis non is taken upon the 
first intestate’s estate, the act of 1715, 1 Rev. Stat. ch. 65, sec. 11 
will not bar a suit, at the instance of the administrator de bonis non a- 
gainst the representative of the first administrator, for an account of 
the estate of the first intestate which came to the hands of his first 
representative. 

The act of 1715, 1 Rev. Stat. ch. 65, sec. 11, barring creditors, after sev- 
en years, does not extend to legatees. 

The act of 1789, 1 Rev. Stat. ch. 65, sec. 12, will not protect the exec- 
utor or administrator, even against a creditor, unless such advertise- 
ment be shewn to have been made as the act requires. 

No time short of twenty years, has ever restrained Courts of Equity 
from enforcing an account in favor of a legatee against an executor or 
his representatives. 

The right to a legacy or a distributive share, is not within the act of 
1826, | Rev. Stat. ch. 65, sec. 14, declaring that ten years time shal] 
be a presdmption of payment or abandonment of a right of redemp- 
tion on a mortgage, and of other equilable tnterests. 


William Dailey made his will, and died in the year 1812. 
Alter a legacy to the wife, the will has this clause: “I lend 
to my son Samuel Dailey all the residue of my property, 
whether real or personal, till the age of twenty one; if he 
should die before that time and I have no other child, I then 
give half my personal property to my wife Elizabeth Dailey; 
and the rest of my property, whether reel or personal, to my 
relations on the part of my mother, in England, if any liv- 
ing. Their names were Thompsons, and James was the 
only living, and he single 20 years ago; a daughter was liv- 
ing, who married one Anderson, if they are to be found.— 
If not, I give my property to John Salter, my wife’s brother. 
But should my son live to the age of twenty-one years, then 
I give him every part of my property.” Samuel Dailey, the 
son of the testator, died in the year i816, under age. The ex- 
ecutor of Dailey qualified to the will, and then died. Then 
Maurice Jones qualified as administrator, de bonis non, with 
the will annexed. He surrendered his letters, and John M. 
Ovice, in the year 1815, was appointed administrator &c. on 
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the estate of Dailey. Ovice, as was alleged in the bill, took June 1839 


possession of a large personal estate belonging to Dailey, 
and upon his death, in the year 1817, the defendant (Blount) 
became his administrator. The plaintiff, Salter, had become 
administrator de bonis non of Dailey; and, in that character, 
and also as a legatee under Dailey’s will, filed this bill on 
the 25th of August, 1831, to have an account of the estate of 
Dailey, which came to the hands of Ovice. 

Blount, the administrator of Ovice, in his answer, alleged 
that he had fully administered all the assets of his intestate; 
relied on the acts of Assembly, passed in the years 1715, and 
1789, 1 Rev. Stat. ch. 65, sec. 11, 12, barring claims against 
deceased persons’ estates. And he also relied on the great 
lapse of time which had taken place since he administered 
on the estate of Ovice, to the filing of the bill, as a bar to his 
being called on to shew his administration. 

The act of 1715, ch. 10, sec. 9, 1 Rev. Stat: ch. 65, sec. 
11, is in these words. That “creditors of any person de- 
ceased, shall make their claim within seven years after the 
death of such debtor; otherwise they shall be forever barred.” 

Badger for the plaintiff. 3 

Iredell for the defendant. 


Dantet, Judge, having stated the case as above, proceed- 
ed as follow: The plaintiff in his character of administrator 
de bonis non of Dailey, cannot be regarded as a creditor of 
Ovice, because that character was acquired after Ovice’s 
death; and besides, the act contemplates creditors having 
claims, that might be enforced at the death of the debtor 
whom it calls on to present these claims, within seven years 
thereafter, under the penalty of being barred. In the plain- 
tiff’s character of legatee, under Dailey’s will, the act of 
1715, 1 Rev. Stat. ch. 65, sec. 11, does not apply. The act 
declares, that. the creditors of the deceased should make 
their claim within seven years. Legatees are not named in 
the act, and have never been considered as coming within the 
provisions of it. ‘The defendant is not protected by the act 
of 1789, 1 Rev. Stat. ch. 65, sec. 12: for there is no allega- 
tion nor evidence, in the case, of such advertisement ever 
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June 1839having been made, as is directed by the act, to bar even a 
7 creditor. 


Salter 
v. 


The defendant also relies on lapse of time as a reason why 


Blount. the court should not now entertain the bill, and drive him to 


account with the plaintiff. No time short of twenty years, 
has ever restrained the Courts of Equity, from enforcing an 
account in favor of a legatee against an executor or his rep- 
resentatives. 'The case, is not, we think, within the provi- 
sions of the Act of Assembly of 1826, 1 Rev. Stat. ch. 65, 
sec. 14. That act declares, that ten years’ time shall be a 
presumption of payment or abandonment of the right of re- 
demption on a mortgage, and of other equitable interests. 
It seems to us, that the Legislature meart, by these words, 
such equitable interests as, previous to the passing of this 
act, were barred by time, in analogy to the statute of limita- 
tions in England, barring entries into land; such as construc- 
tive trusts in land, and other equitable interests of that nature. . 
But we are of the opinion, that the right to a legacy or a distrib- 
utive share was not intended to be comprehended within the 
phrase, equitable interest, as used in theact. If the Legisla- 
ture had intended that ten years should be a bar to the recove- 
ery of legacies, or distributive shares, we think these would 
have been expressly mentioned in the act, and not left to be in- 
ferred from a general and vague sentence. But fifteen years had 
elapsed, from the death of Samuel to the filing of the bill. 
As it is possible, however, notwithstanding the fruitless en- 
quiries made after the relations of Dailey, mentioned in his 
will, that they may yet be found, we deem it proper to direct 
a publication to be made, inviting them, if in existence, to 
come forward and assert their claim to the property in dis- 
pute. 

We are of opinion, that the plaintiff is entitled to a decree 
for an account against the defendant. 


Per Curiam. Decree accordingly. 
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JOHN MORRISON et. al. Adm’rs. of BENJAMIN PERSON, v. June 1839 


NIEL McLEOD. 


NIEL McLEOD ». JOHN MORRISON et al. Adm’1s, of BENJA- 
MIN PERSON. 


If one, in whom a drunken man confides, takes advantage of that confi- 
dence and obtains from him an absolute conveyance for land, at an un- 
dervalue, with a special engagement for a 1e-sale and re-conveyance, 
upon hard and unreasonable terms, the contract will be set aside, and 
a re-conveyance decreed, upon the re-payment of the amount really due 
from the vendor to the vendee. 

Where an absolute conveyance was made of land worth $3,000, for the 
expressed consideration of $2,000 then paid, but in fact only $500 was 
paid in cash, and the vendee’s note given for the payment of the bal- 
ance in four annual instalments without interest, and at the same time 
the vendee executed to the vendor an instrument in the form of abond 
in the penal sum of $500 only, for the re-conveyance of the land upon 
the payment hy the vendor to the vendee of the said sum of $2,000, 
with interest thereon from the date, at any time with ‘Aree years; and 
that the former and his family might retain possession during the three 
years of so much of said Jand as might be necessary for them to culti- 
vate; and just before the expiration of the three years, the parties exe- 
cuted auother instrument in relation to said land, in which it was a- 
greed, among other things, that the vendor might remain in possession 
one year longer, and that during that period, both parties, by mutual 
consent, would be permitted to sell said land; and if it should not be 
sold before the end of that time, “then one of the parties should sell 
his interest in said land to the other.’ It was held, that the conveyance» 
though absolute in form, was intended by the parties to be but a securi- 
ty for the re-payment of money advanced, or to be advanced by the ven- 
dee to the vendor; and that the latter, upon the re-payment of the sum 
really due from him to the former, should be permitted to redeem the 
land. 


John Morrison and Colin A. Munroe and wife, as the ad- 
ministrators of Benjamin Person, deceased, in March, 1832, 
filed their bill of complaint against Neil McLeod, setting forth 
that the latter had obtained a judgment against them for 
$1,000, principal money, besides interest, on bonds of their 
intestate; that ¢hey had obtained judgments against suid Mc- 
Leod for six or seven hundred dollars, and were then prose- 
cuting a suit against him, in whieh they expected to obtain a 
judgment; alleging that it had been agreed between said Mc- 
Leod and themselves, that they should mutually forbear from 
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Morrison 
et al. 


Vv. 
M’Leod. 
M’Leod 
et al. 


v. 
Morrison. 


pending suit should be decided; and that, when it should be 
decided, the parties should set off their respective judgments 
against each other, and only the balance then remaining due 
on either side should be collected; complaining that McLeod, 
in violation of this agreement, had sued out execution on his 
judgment; charging that the said McLeod.was in embarrass- 
ed circumstances, and that if he should be permitted to col- 
lect his judgment, it was very doubtful whether the plaintiffs 
would be able to collect theirs; and praying ‘for an injunction 
and for general relief. Upon the filing of this bill, an in- 
junction was ordered as prayed for. The defendant, in Sep- 
tember, 1832, answered the bill, and therein denied that he 
had ever made the agreement charged against him in the 
bill; and further set forth, that some time in the year 1823, he 
executed to the Jate Benjamin Person a deed for the convey- 
ance of a tract of land, for the consideration of $2,000, and 
the said Person gave him a bond to operate as a defeazance, 
on re-payment of the purchase money; a copy of which bond 
was annexed and referred to in the answer; that in truth the 
consideration was not paid at all, but the said Person gave the 
defendant his two notes for $500 each, being the same which 
the defendant had prosecuted to judgment, and two others of 
$250 each, and promised to let the defendant have the bal- 
ance of $500 in sums as he should need it; that the said Ben- 
jamin afterwards prevailed on the defendant to surrender the 
two notes of $250 each, on a vague allegation that the ac- 
counts and claims, which he had against the defendant, were 
more than sufficient to extinguish these, besides paying the 
$500, for which no note had been taken; that the defendant 
blindly confided in Person’s representations and in his prom- 
ises that defendant should be credited for the amount of these 
notes, and that, at a convenient time, a full settlementshould 
be made of all their dealings. The defendant further stated, 
that he never could get Person to come to this settlement; and 
that, with a view to coerce it, he instituted his action against 
Person on the two $500 notes; which action, after Person’s 
death, was carried on against his administrators; averred that 
the claims upon which the administrators of Person had sued 
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him, all of which claims, at the time of rendering the an- June 1839 


swer, were reduced to judgments, were in truth discharged *} 


by the surrender of the two $250 notes, or covered by the 
promise of Person to advance $500, as the same might be 
wanted; alleged besides, that in conscience the land convey- 
ed was but a security for the amount, whatever it might be, 
which Person had actually advanced to him; that neverthe- 
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less, Person had taken possession of the land in 1827, as ab- Morrison. 


solutely his, and had held the same ever since, making large 
profits thereon; that the said land was worth $3,000 or 
$4,000, and declared the defendant’s purpose to file a bill to 
redeem the land and to have a full settlement. 

In August, 1833, McLeod filed his cross-bill against the 
administrators of Person, to which the heirs at law of Person 
were also made defendants. Therein it was charged, that on 
the 14th of May, 1823, the complainant was seized of a tract 
of land situate in the county of Moore, worth upwards of 
$3,000; that he had theretofore been in the habit, whenever 
he visited the village of Carthage, the county town of said 
county, of taking up his residence with Benjamin Person, 
who kept a tavern there; that the complainant had an unfor- 
tunate propensity for drinking to excess, which was greatly 
strengthened by the facilities thrown in the way of its indul- 
gence by the said Benjamin; that the complainant’s intellect 
had become enfeebled by age and drunkenness, and his con- 
fidence in the said Benjamin, who was a keen, shrewd man, 
had become almost unlimited; that he owed Person an ac- 
count; that he wanted money to meet some exigency and to 
pay off sundry. small debts to different persons, and applied 
to the said Benjamin therefor, who expressed a perfect readi- 
ness to make any advances needed, if the payment of his ac- 
count, and the re-payment of the money to be advanced were 
secured by a mortgage on the said tract of land; that 
the complainant yielded his assent to whatever arrangements 
his supposed friend should think right for that purpose; and 
that, accordingly, certain instruments in writing, were, on 
the day aforesaid, executed between them, which had been 
devised by the said Benjamin, under the pretence of carrying 
that purpose into execution; but as cumplainant believed, 
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struments thus executed, were a deed of bargain and sale 
from the complainant to the said Person, whereby, in consid- 
eration of thesumof $2000 therein acknowledged to have been 
paid, by the said Person, the complainant conveyed the 
tract aforesaid to the said Benjamin, in fee simple. There 
was also an instrument of the same date, executed by Person, 
in the nature of a defeazance, whereby it was testified, that 
on re-payment of the said sum, with interest, at any time 
within three years thereafter, by the complainant, to the said 
Person, the land should be re-conveyed. It was charged, that 
in fact, and notwithstanding the declaration in the deed, no 
money whatever was actually paid to the complainant at the 
time, or ever afterwards; but it was understood, that he was 
to have acredit of five hundred dollars with Person, on ac- 
count of what complainant then owed him, or might owe 
by reason of advances of money to or for the complainant; 
and Person executed four notes tothe complainant, two for 
$500, and two for $250 each. The complainant. further 
charged, that some time thereafter, Person prevailed on him 
to surrender the two latter notes, on an allegation that he had 
paid moneys for the complainant, to such an amount, as 
would, when added to his account, extinguish the said notes; 
andona promise, tohave the matters between them, fairly stated 
in his books, and to furnish the complainant with a full ac- 
count—that said account was repeatedly demanded of Per- 
son in his life-time, but always evaded or refused; and aver- 
red that in consequence of these refusals the complainant 
brought the suit upon the two $500 notes, in order to bring 
about a fair settlement. ‘The prayer of the cross bill was, 
that an account, might be taken of whatever advances had 
been made by the said Person for the complainant,-and of 
whatever the complainant truly owed him on account, and 
of the rents and profits of, and waste committed upon, the 
said land since it came into the possession of Person; and 
that, upon paying whatever balance should be ascertained, 


‘the complainant might be let in to redeem, and for further re- 


lief. ‘The defendant, Morrison, put in a separate answer, 
wherein the execution of the conveyance of the 14th of May, 
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1823, and of the bond called the defeazance, was adinitted; June 1839 
and wherein he stated that on that day the defendant, who 

e Morrison 
had been several years acting as clerk to Person, was called  ¢¢ aj, 
into his store to witness certain writings, and that the com- 
plainant, Person, and Dr. R. B. McIver were present; that 
the defendant was then informed by Person, or complainant, McLeod 
or both, (at all events both were present,) that Person had — 
bought the complainant’s plantation, and was to give $2,000 Morrison, 
theretor; that $500 were to be immediately placed to the cred- 
it of complainant, for the purpose of discharging his account 
with Person, and satisfying advances to be made by Person 
in discharging debts due from complainant to third persons; 
and the residue of the price was to be secured by four notes, 
payable in different years, two for $500, and two $250 each 
—that defendaut and Dr. McIver thereupon witnessed the 
execution of the deed, of the four notes aforesaid, and also of 
another writing, which was then and there handed by Per- 
son to the complainant; but the nature, object and contents 
whereof were not stated, and were utterly unknown to the 
defe::dant; that at the time, he heard no intimation of the 
transfer being in any way conditional, or entertained any sus- 
picion but that the sale was absolute; although, on seeing the 
instrument filed by the complainant as a defeazance, he is 
satisfied that this is the paper, the contents and nature where- 
of were unknown to him when he attested it, which was de- 
livered by Person to complainant. The defendant further 
stated, that he had no distinct recollection of the complain- 
ant’s condition at that time, as to his being drunk or sober, 
but said that defendant, when at Carthage, “was fond of 
strong drink, and generally much influenced by spirits, al- 
though not in a situation to disable him from transacting bu- 
siness, or to be called drunk in the general acceptation of 
the term.” The defendant further said, that from the books 
of his intestate it appeared, that in November, 1$22, there was 
a balance due from complainant of $150, which was then 
closed by a note; that in June, 1823, the defendant was cred- 
ited in account with $500, “ the first payment for Jland;” that 
on the 21st of March, 1825, he was further credited with 
$250; and that, among his intestate’s papers, he found the 
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June 1839 first of his intestate’s notes for $250, with a receipt of pay- 
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ment thereon, signed by the complainant as of that day; that 
it further appeared from the books, that after this credit of 
$250, there was a balance still due from complainant of 
$356:55, which balance was closed by his note; and that he 
had found among his intestate’s papers, after his death, the 
other $250 note, with a memorandim in his intestate’s hand- 
writing, that the same was paid in October, 1826. The an- 
swer further stated that the complainant sued Person in his 
life-time, upon the two notes of $500, and after Person’s 
death prosecuted the said suit to judgment against his admin- 
istrator; and that they had sued him and obtained judgments 
upon the complainant’s two notes of $150 and $356:55, be- 
fore mentioned; had also sued him upon his open account, 
as appearing upon the books of their intestate, since the last 
settlement of 21st March, 1825, for upwards of $500; but by 
reason of defect of proof, they thereupon recovered but 
$305:49 cts—also had sued him on a note of complainant as- 
signed to their intestate by Duffee, upon which they recover- 
ed $168:49 cents—and had brought several warrants against 
him before magistrates, out of doors, and obtained judgments 
in all for $50 or $60, principal money, besides interest. The 
two notes of $250, referred to, were exhibited with the an-. 
swer. The defendant insisted that the instrument relied up- 
on as a defeazance, was “ literaily” but a bond to reconvey, 
upon certain conditions; and that the complainant’s only rem- 
edy was by a suit thereon, in case he had complied with the 
conditions—that the complainant was not an illiterate man, 
and “had been a man of business,” and, as defendant believ- 
ed, knew the meaning of the terms used in the instrument; 
and furthermore, that in the spring of 1827, the complainant 
voluntarily gave up the possession of the land to Person, re- 
moved to Montgomery, where he purchased another resi- 
dence, and solicited Person to pay the bonds which he had 
given to Duffee upon that purchase. 

The answer of Monroe and wife referred to that of Morri- 
son, and, stating their belief of its truth, adopted it as their 
own. The heirs of Person, who were infants, answered by 
their guardian, and submitted their rights to the protection of 
the Court. Replication was filed to these answers, and the 
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cause and cross cause were brought to a hearing upon the June 1839 


proofs. Morrisca 


Winston and Badger for the plaintiffs. — 
W. H. Haywood and Mendenhall for the defendants. McLeod. 


Gaston, Judge, having stated the pleadings as above, pro- —_— 


ceeded as follows: The « controversy between these parties, | v. 
depends mainly on the matter put in issue, by the pleadings Morse" 
on the cross-bill. In regard to this, though many depositions 
have been taken, the only material facts established by them 
for the present purpose, are, that the complainant in the cross- 
bill was much addicted tointoxication; that he very often vis- 
ited Carthage, habitually every Court, and when there, lodg- 
ed with Person, and was generally drunk. ‘The witnesses 
differ as to the effect produced on him by drunkenness, some 
expressing an opinion that he could not be cheated when 
drunk, and one Mr. Dowd declaring that in his judgment, it 
rendered him exceedingly stupid, and an easy prey to a 
shrewd man, in whom he reposed confidence. Person was 
a man attentive to business, intelligent and exact, and pos- 
sessed the confidence of McLeod and the community in gen- 
eral. The tract in question was well worth $3,000. The 
complainant was a man disposed to run in debt, and to evade 
the payment of his debts by disingenuous means. 

To these facts are to be added the very material facts dis- 
closed by the exhibits. It is to be regretted that these have 
not been as full on either side as they might have been ren- 
dered. We could have wished to see the two $500 notes 
that were reduced to judgments, and also acopy from the 
books of the deceased of the complainant’s entire account 
therein. We are satisfied that they have not been withheld 
to prevent the ascertainment of truth; nor do we draw any 
unfavourable inference, because of their not having been pro- 
duced. They ‘would have shed light, however, on parts of 
the transaction, over which hangs some obscurity. 

From the exhibits, it is to be collected, that Person exe- 
cuted to McLeod, in May, 1823, as the consideration in part 
of the alleged purchase of the land in dispute, four notes, 
payable according to the defendant Morrison’s representation, 














228 






Morrison 
et al. 


v. 
McLeod. 
McLeod 
et al. 


v. 
| Morrison. 








EQUITY CASES IN THE 


June 1839 jn four different years, that is, as we understand him, in 1824, 


1825, 1826 and 1827. Two of these notes are produced, 
each for $250, one of which became due in May, 1825, and 
the other in May, 1827—and we are left to infer, and so 
take the fact to be, for the present, that the two notes of $500 
each, severally became due in 1824 and 1826; although, 
from the statement in the answer of McLeod to Morrison’s 
bill, in September, 1832, wherein he claimed to be due 
thereou for principal and interest, the sum of $1,320, we sus- 
pect that neither became due earlier than 1826. The only 
other part of the consideration was a credit of $500, to be al- 
lowed to McLeod in account. ‘The most favourable repre- 
sentation for those who set up the transaction as an absolute 
purchase, then, is, that the land was bought for $500 cash, 
and $1,500 to be paid in four annual alternate instalments 
of $500 and $250, without interest—that is, for about the 
sum of $1,800 cash. But, accompanying the conveyance, 
and executed with it, is the instrument called by the defend- 
ants, a bond for a re-conveyance, but alleged by the plaintiff, 
to have been executed, or at least represented as a defeazance. 
It is one of an extraordinary character. It is a bond from 
Person to McLeod, in the penal sum of $500 only—and af- 
ter reciting that the latter hath, on that day, conveyed the 
Jand in question to the former, in consideration of the sum 
of $2,000, to the latter in hand paid, “but to be re-conveyed, 
on condition that he shall, at or before the expiration of three 
years from the date, pay to Person the aforesaid sum of 
$2,000, with interest from the date,” it declares, that in case 
McLeod shall fail to comply with the conditions above men- 
tioned, at the time above prescribed, the obligation shall be 
void; but, in case of a compliance by him, or his lawful rep- 
resentatives, and the said Person, or his heirs, executors, and 
administrators, shall then refuse to re-convey, that the obli- 
gation shall be in full force—and it further provides, that 
McLeod and his present family, shall be permitted to retain 
possession of so much of the Jand as may be necessary for 
them to cultivate, “during the aforesaid term of three years, 
given for the re-payment of the purchase money.” 


Subjoined to this instrument, is another, in the following 
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words: “agreement between Neill McLeod, Esq., and Ben- June 1839 


jamin Person, the said Neill is, within some short time, to 
deliver to the said Benjamin, ¢his instrument of writing, and 
three notes or bonds which he holds against the said Benja- 
min, two of them for $500 each, and the other for $250, ma- 
king in all $1,250; at which time the said parties are to en- 
ter into the following agreement, respecting the within 
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described land, viz: the said Neill is to remain in pos- Morrison. 


session, until the 1st of June, 1827, on paying the interest 
of the purchase money to the said Benjamin; during 
which time, both parties, by mutual agreement, will be 
permitted to sell said land; and the profits arising there- 
from, after paying to the said Benjamin the purchase money, 
with interest, agreeably to contract, to be equally divided be- 
tween the said Neill and Benjamin; and in case such sale 
shall not have been effected, at the expiration of the time a- 
bove mentioned, then one of the parties shall sell his inter- 
est in said land to the other, he offering the highest price to 
be the purchaser, on complying with the true spirit and mean- 
ing of the contract to be entered into,” dated May the 12th, 
1826. In October, 1826, Person gets a surrender of the note 
for $250—but, under what circumstances, does not appear, 
and in the summer of 1827, takes possession of the land. 

It seems to us, that the complainant in the cross-bill, is 
entitled to the relief he asks for. Either the contract be- 
tween the parties was for an absolute conveyance of the land, 
and a special engagement for a re-conveyance, as defendants 
insist, is literally testified by the instruments—or, it was for a 
conditional conveyance of the land, to compel the payment of 
money due, and the re-payment of money to be advanced. 
If the former, the contract must be set aside, as une uncot.- 
scientiously extorted from a drunken and confiding man, up- 
on his paying what may be justly due; and so, he is entitled 
to redeem. If the latter, then in its nature, it is but a securi- 
ty for a debt and loan, and therefore he is entitled to redeem. 

Viewed, in the first light, the contract bears unequivocai 
marks of having been obtained by imposition. The land 
was unquestionably worth $3,000, and it is bought at the 
nominal price of $2,000. Not a cent of money is actually 
advanced, but a credit is to be allowed Mcleod in the tavern 
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June 1839 and store of $500—and the remaining $1,500 of the price is 
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to be paid in instalments, one of which, at least, is not to be- 
come due until four years after the transaction. It is a de- 
clared condition of the sale, that the vendor may re-purchase, 
by returning the $2,000 with interest from the date, within 
three years—that is to say, by returning the price, with in- 
terest, before he 1s entitled to receive the price. And, if he 
shall faithfully execute this condition on his part, and restore 
the so called purchase money, and interest, within the three 
years, and Person choose to keep the land and money so re- 
stored, he may do so on paying $500. If this was really the 
bargain made by Person, with his old drunken friend, it is 
not surprising, that he was desirous to conceal it even from 
his own clerk. ° ° 
We are not bound, however, to take this view of the trans- 
action, and charity should induce, while justice will permit 
us, to regard it as in truth, but an awkward attempt to pledge 
the land, as security for what was due, and the money to be 
advanced. For this purpose, a conveyance was made of the 
legal title to Person, the creditor and intended lender, and, 
McLeod the debtor, and borrower, received an instrument, 
stating the conditions of that conveyance. Witnesses were 
called upon to notice the true amount of the present debt,- 
and the extent of the future advances contemplated and se- 
cured by Person’s notes, in consideration whereof, the con- 
veyance was made; but the conditions of that cenveyance 
were not disclosed to them, but intended to be declared in 
the instrument given to the party, to claim the benefit of them. 
Whatever appearances the transaction might wear before the 
witnesses—and however Person might desire, in order to save 
him the trouble or expense of a foreclosure, that its full char- 


~ acter should not be known to them, he might have supposed 


this paper reasonably sufficient to shew McLeod’s right to re- 
deem; and in case that right were not exercised, or if it were 
abandoned, that the surrender of the paper would be all that 
was necessary to make the conveyance indefeasible. He 
would thus, indeed, have the staff very much in his own 
hands; but, notwithstanding, he might intend to render or al- 
low to McLeod what upon the whole he should deem just. 
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The agreement of the 12th of May, 1826, although certainly June 1839 
not free from obscurity, and, in one particular, not intelligi- Morrison 
ble, furnishes strong evidence that the deed of conveyance et al. 
was not intended to be absolute, but designed as a security. eehced 
The three years allowed for redemption, were on the eve of ; 
expiration. But $750 of the moneys, whether due on ac- M’Leod 
count or contemplated to be advanced, had been received. a 
The re-payment of this sum was not convenient, and anoth- Morrison. 
er plan for securing it to Person was to be adopted. The 
notes for the remaining $1,250 were to be returned, and no 
further advances made. McLeod was to reside on the land 
another year, paying interest on what had been advanced; 
and, during that year, the land was to be sold, and the mo- 
ney advanced (still, indeed, called the purchase money,) was 
to be restored. The stipulation therein in regard to the equal 
division of the profits of the sale, is indeed wholly unintelli- 
gible; but there is a distinct recognition, notwithstanding all 
that had passed between the parties, that nevertheless, each 
yet “ had his interest in the land,” which might be the sub- 
ject of a sale, either from one to the other, or by both to third 
persons. 

Regarding the conveyance of the land as having been made 
to secure to Person what was then due, or might thereafter be- 
come due to him, from McLeod, we do not find any such ad- 
vised surrender or abandonment of the right of redemption 
arising thereon, as to justify us in rejecting his claim to re- 
deem. | 

It will be declared, therefore, that the complainant in the 
cross-bill has a right to redeem the land in question, upon pay- 
ing what may be found justly due ftom him to the estate of 
Benjamin Person; and, to ascertain that amount, there must 
be a reference to take an account of all debts contracted with 
the said Benjamin by the said complainant, and all moneys 
advanced to or for him by the said Benjamin, for the secu. 
ring of which the conveyance was made; and also an ac- 
count of the rents and profits received from the said land, and 
of the waste, if any thereon committed, by the said Benjamin, 
his administrators and heirs, saving to him and them all just 
allowances; and for the more effectually taking of these ac- 

5 
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June 1839 counts, the commissioner is to be empowered to receive testi- 

“———~ mony by depositions or examine witnesses, and also to ex- 
amine the parties on interrogatories, and. to compel the pro- 
duction of books and other documents. 


Per Curiam. Decree accordingly. 


ABRAM C. McRAE vs. ROBERT McKENZIE, Ad’mr. of JOHN 
F. PHIFER. 


One partner cannot be charged with all the debts of the firm, simply ap- 
on the ground that the books were in his possession, and without any 
evidence of any special undertaking that he would collect the debts. 
He should be charged with only what he collected. 

Where no settlement or statement of company accounts between the part- 
ners appears, the interest of each partner in the funds is only an equal 
share after all debts are paid, and after each has accounted for what ke 
has already received. This, therefore, involves the taking all the ac- 
counts of the partnership, as well of the debts it owed as of those ow- 
ing to it, and every thing else material to stating a proper profit and 
loss account—for it is only such balance as may appear upon that ac- 
count, that is to be divided between the partners, and carried to their 
respective accounts in the books, and thereby show how they stand to- 
wards each other. Therefore, the report of the master, upon a refer- 
ence to him to state an account of the partnership, merely ascertaining 
the debts due to the firm, and dividing them equally between the part- 
ners, will be erroneous. 


The bill charged that a mercantile co-partnership existed 
from 1818 to 1821, between the plaintiff and the defendant’s 
intestate; and that upon the dissolution, debts were owing to 
the firm from various persons to the amount of $1380:83, ac- 
cording to a list annexed to the bill: That the books of ac- 
counts and other evidences of debts were taken by Phifer in- 
to his possession, upon an agreement that he would collect 
those balances and account with, and pay over to, the plain- 
tiff one half of the said debts, as they should be collected; 
and that Phifer did collect the whole, or might have done so 
with ordinary diligence, before he died, in 1828, The prayer 





SUPREME COURT OF NORTH CAROLINA. 233 


was, that an account might be rendered by the defendant of June 1839 
such sums as the intestate collected, or ought to have collect- McRae 
ed; and that the plaintiff should have a decree for the pay- __y, 
ment to him of the one half thereof. McKenzie 
The answer admitted the partnership; but denied all knowl- 
edge of the debts owing by or to the firm, or of the capital 
stock, or of the profits made, or of the possession of the books 
and evidences of debt by the intestate, as alleged in the bill, 
or what sums the intestate collected; or of any agreement that 
the intestate should collect the debts, or that the money that 
might be collected on the debts should be equally divided be- 
tween the partners. It said, on the contrary, that the defend- 
ant had reason to believe that his intestate owed the plaintiff 
nothing, as, at his death, he held the plaintiff’s note for $350, 
dated January 27th, 1823, and received payments thereon in 
1827 and 1828; and that if he did collect any money, it was 
applied to the debts of the firm, or accounted for to the plain- 
tiff. 'The defendant stated that such papers as he found a- 
mongst his intestate’s, in the name of the firm, he delivered to 
the plaintiff. 
Upon references to the Master, he, by his reports, found an 
account of good debts owing to the firm at the dissolution; 
that there was no proof of any agreement that Phifer should 
collect the debts, except that he had the books, nor that each 
partner should have one half of the debts; but upon the facts 
that the books were in Phifer’s possession, and that the two 
were equally interested in the store, the Master charged him 
with all the sums due from solvent debtors, and then divided 
the amount equally between the partners. 


Barringer for the plaintiff. 
D. F. Caldwell for the defendant. 


Rurrin, Chief Justice, having stated the case as above, 
proceeded as follows: ‘The defendant hath taken several ex- 
ceptions to the reports, which need not be particularly pass- 
ed on, as one or two of them are founded on principles fatal 
to the whole report. 

The Master has erred in holding Phifer liable for all the 
debts, simply upon the ground that the books were in his pos- 
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June 1839 session, and without evidence of any special undertaking that 
McRae 2 would collect the debts. 'The books must necessarily be 

cRae . : 
v. under the immediate care of one of the partners; but that 
McKenzie does not confer on that partner peculiar powers on this sub- 
ject, nor make it more his duty than the other’s to collect. 
Phifer could, therefore, properly be charged with only what 

he collected. 

It is also erroneous to divide the funds, in whosoever hands 
they may be, into two equal parts, without taking further ac- 
counts. Such a division assumes that the partners them- 
selves owed nothing to the firm, or sums precisely equal; that 
there were no debts owing by the firm; and that the debts 
owing to the partnership, when the business was -stopped, 
were all profits. ‘Those assumptions are manifestly unfound- 
ed. As the plaintiff has not proved any settlemeuit or state- 
ment of company accounts between him and his partner, the 
interest of each partner in the funds is only an equal share, 
after all debts are paid, and after accounting for what he had 
already received. This, therefore, involves the taking all the 
accounts of the partnership, as well of the debts it owed, as of 
those owing to it, and every thing else material to stating a 
proper profit and loss account—for it is only such balance as 
may appear upon that account, that is to be divided between 
the partners and carried to their respective accounts in the 
books, and thereby shew how they stand towards each other, 
The Master says, indeed, that there is no proof that there 
were debts outstanding against the firm. But, it does not ap- 
pear that he examined the books with this view, or, even in- 
terrogated the plaintiffon the point. Besides, there is evidence 
which renders it highly probable that the firm did owe mo- 
ney. Mrs. Young says that Phifer borrowed of her $700, 
on the 27th of January, 1823, and proposed to give for it the 
note of Phifer and McRae, but she preferred his own note, 
and he gave it. Now, on that very day, the plaintiff gave 
his bond to Phifer for half that sum. These circumstances 
render it highly probable, that the money borrowed was for 
the use of the firm; and hence, it is also probable, that the 
credits on the plaintiff’s note were, in whole or in part, for 
his share of the moneys collected by Phifer. However that 
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may turn out, it is manifest that justice cannot be done, until June 1839 
all the accounts of the partnership and between the partners ~~~ 
themselves be taken, instead of taking merely a list of balan- 

ces due to the firm. The reports proceed, therefore, upon 

wrong principles throughout, and must be set aside; and a 

new reference ordered, to take all the necessary accounts, as 

herein indicated. 


Per Curiam. Order accordingly. 


MARTHA BENBURY et al. vs. RICHARD W. BENBURY, Adm’r. 
of JOSEPH N. HOSKINS. 


If property be conveyed by deed to a trustee for certain purposes, and he 
join in the execution of the deed by signing and sealing the same, and 
expressly covenant thefein for the performance of certain acts, a breach 
of trust by him, will create a debt by specialty to the cestuy que trusts; 
and, if seems, it would, were there no express covenant on his part to 
perform the duties imposed by the deed; but if he only accept the deed 
without joining in its execution, by signing and sealing it, a breach of 
trust by him will be only a simple contract debt; and in the adminis- 
tration of his estate on his death, such debt will be posponed to debts 
by specialty. 

Where a trustee misapplies the trust funds and dies, the cestuy que trusts, 
will, in equity, be entitled to have such assets of his estate, as are not 
covered by debts of superior dignity, laid out or settled, under the di- 
rection of the court, to the purposes declared in the deed of trust. 


On the 22nd of August, 1835, by an instrument declared 
to be an indenture, and to have been made between Richard 
W. Benbury of the first part, and Joseph N. Hoskins of the 
other part, but which purported to be sealed, and was in fact 
sealed by the said Benbury only, the former, in consideration 
of the sum of five dollars therein acknowledged to have been 
paid unto him by the said Hoskins, conveyed unto the latter 
a certain tract of land, to have and to hold unto him, his 
heirs and assigns forever. The deed then proceeded to de- 
clare that the land was conveyed upon the following trusts, 
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June 1839 namely: “that the said Hoskins is to sell the above tract of 
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land, at such time, and upon-such terms, as to him may seem 
meet; he is to make good and sufficient deed or deeds to the 
purchaser from him; and to apply the proceeds of the sale in 
the following manner: first, he is to pay all the existing 
debts of the said Richard, at the time of the sealing of the 
deed; he isto receive the balance, and to hold it for the joint 
benefit of the said Richard and his wife Martha, during 
their joint lives, and afterwards for the benefit of the survi- 
vor of the said Benbury and wife Martha; and.after the death 
of the survivor of those two, he is to transfer the said pro- 
ceeds or the property purchased therewith to the children of 
the bodies of the said Richard and wife Martha, and to their 
heirs forever; the said Hoskins is to be permitted to apply 
the above mentioned balance of the proceeds as he pleases, 
always applying the interest or profits arising therefrom to 
the benefit of the said Richard and his family, in the man- 
ner and order above described.” In pursuance of this deed, 
and, in a few months after its execution, Hoskins sold the 
land to Joshua Skinner for the sum of $10,875, of which 
$5,000 was paid on the Ist of January, 1835, and the re- 
maining $5,875 was secured by notes drawing interest from 
the 1st of January, 1836; and these notes, after they became 
due, were fully paid to the said Hoskins. In the Fall of 1838, 
Hoskins died intestate, having applied the sim of $4,674:89 
cents, in full discharge of all the debts of Benbury mention- 
ed in the deed, and having misapplied the surplus of the 
proceeds of the said land to ; his individual purposes. Ben- 
bury, in November, 1838, administered on the estate of Hos- 
kins, and, immediately thereafter, this bill was filed against 
him. ‘The plaintiffs were his wife Martha, and their infant 
children, suing by a next friend, and they claimed to have 
the amount of the trust funds, so misapplied, paid out of the 
assets of the defendant’s intestate, and prayed for the ap- 
pointment of a new trustee; and that the money, when paid, 
might be laid out or settled under the directions of the court, 
in conformity to the purposes declared in the deed of trust. 
The material allegations of the bill were admitted in the defen- 
dant’s answer, who also acknowledged, that he had, in his 
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hands, assets of his intestate, sufficient to satisfy the claim of June 1839 
the plaintiff; and declared his desire to apply these assets to =r 
the satisfaction of that claim, if he could do so consistently al 
with his duty as administrator; but he stated, that he was ~ Me 
advised that, in law, the specialty debts of his intestate, were - 
entitled to a priority over this claim; and that if this were so, 
then there would be, in his hands, but the sum of $2000, 
applicable to the satisfaction of simple contract debts. The 
cause came on to be heard upon bill and answer. 


Heath and Devereur for the plaintiffs. 
No counsel appeared for the defendant in this court. 


Gaston, Judge, after stating the allegations contained in In the view 
of a Court 


the pleadings as above, proceeded as follows: The plaintiffs, oF Equity, 
in this case, are net pursuing the proceeds of the land sold a = 
by the trustee, and seeking the aid of a Court of Equity to dignity — 


secure their application to the trusts declared in the deed, but teins ol 


are demanding satisfaction, out of the estate of the trustee, aul os 


for a breach of trust in the misapplication of those proceeds. science — 
The cestuy que trusts are creditors of the trustee, and of his a 


estate, to the extent of the money so misapplied. In the of Equity, 


view of a Court of Equity, all debts are of equal dignity— in decree. 


because all debts are equally due in conscience. But it is my al - 


not so at law, and a Court of Equity, in decreeing payment, <7ccmor_ oF 


by ar executor or administrator, of a debt of his testator ad” ty a 
intestate, must respect the order of preference established at counter 2 


law; for, otherwise, it might compel him, who is liable only —— 


by reason of the assets in his hands, to pay the debt of the de- . “r ore 
ceased out of his proper goods. It is a rule of the common oma Aeon 
law, that debts due on bonds, covenants and other instru- ay as 


ments, under the seal of the party, shall be paid by an execu- stherwies, 


tor or administrator, before debts due by simple contract. cneapel 
im, who is 


This rule has been so far modified by the acts of our Legis-i.bie only 
lature as to place debts due by “notes and bills, not under fy "eason of 
seal, and signed accounts,” in the privileged class of special-in his hands, 
ties; and, with this modification, it is the settled law of the dele ot the 
State. The question before us then, is, whether the claim Sceensed 
asserted by this bill is to be regarded as a debt due by Spe ous. 


cialty? 
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June 1839 If Hoskins had joined in the execution of the deed, and 
‘Sebew had expressly covenanted for the performance of the trusts 
et al, therein declared, there can be no doubt but that the demand 
against his estate, because of misapplication of the proceeds 
which came to his hands from the sale of the land conveyed 
by the deed, would have been “a debt by specialty,” within 
the meaning of this rule. This is settled by many adjudica- 
tions. v. Casey, 2 Wm. Black. Rep. 965—Plumer 
v. Marchant, 3 Bur. Rep. 1380—Benson v. Benson, 1 P. 
Wms. 130. Mavor v. Davenport, 2 Sim. 227 (2 Con. Eng. 
Ch. Rep. 395.) If he had but joined in the execution of the 
deed, without an express covenant for the faithful perform- 
ance of the trusts, we think the instrument, in its present form; 
would have sufficiently shewn a covenant on his part to do 
the several matters therein set forth as to be done by him— 
namely, to sell the land, to execute titles, to apply the pro- 
ceeds, in the first place, to the payment of Benbury’s debts, 
to hold the residue during the lives of Benbury and wife, and 
the life of the survivor, for the purposes declared; and, after 
the death of the survivor, to pay them over to their children. 
An indenture is a mutual agreement between the parties 
thereto, solemnly testified by their seals, and speaking in the 
names of allof them. And, as a covenant is but an agree- 
ment under seal, by which one person engages with another 
that some act hath or hath not been done, or that some future 
act shall or shall not be done, any declaration in an indenture 
that one of the parties thereto is to do certain things therein 
mentioned, is a declaration of his agreement to that effect, 
authenticated by his seal. But this instrument is not an in- 
denture; for it does not purport to be sealed, nor is it sealed 
by the trustee. It is, therefore, the deed of Benbury alone— 
a declaration by him to all mankind, informing them that he 
thereby conveys the land to Hoskins, for the purposes therein 
set forth. If Hoskins has made an agreemert, or entered in- 
to an engagement with Benbury, in relation to the subject 
matter of that conveyance, /e has not testified that agreement 
or engagement under his seal—and, therefore, it is not se- 

cured by his deed. 
It would seem thus to follow, that the debt asserted for the 


v. 
Benbury. 
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plaintiffs is not a debt by specialty—and, therefore, must be June 1839 
postponed to those which by law are included in that class. Deihew 
But, the counsel for the plaintiffs has contended that it ises- et al 
tablished by authority, that an action of covenant might be Beal 
brought upon this deed against Hoskins or his representa- —_ 
tives, because, by acceptance of the estate conveyed, he bound 

himself to the performance of the duties enjoined by the deed, 

as effectually as if, in the most formal manner, he had sealed 

and delivered the instrument as his deed. Nothing, certainly, 

can be more plainly just, than that a man who accepts a ben- 

efit, conferred upon any reasonable conditions, should not be 
permitted to enjoy the benefit and reject the conditions. His 
acceptance of a gift, thus qualified, is an assent to the quali- 

fications of the gift, and he is bound by that assent. But it 

is not an assent testified by his deed; it is au assent testified 

by his act of acceptance; and the remedy for breach thereof 

— if the conditions be of a nature which a court of law can 
notice—must be such as the law provides for breaches of a- 
greement, or of duty consequent thereon, in cases of agree- 

ment not by deed. The dicta referred to in the argument 

have all been so thoroughly examined, and so fully explain- 4 *"'Y {2 
ed in a late learned work, Pl&tt on Covenants, 10 (1 Laws a 
Library, 5,) highly commer.ded in 1 Chitty’s Plead. 135, as to what in the 
save us from the necessity of noticing them particularly. ad 
They are undoubtedly correct, to the extent of asserting the! Yar it 


e deed be 


obligation on a party taking under a deed, to do what in ther — execut= 
deed is required of him—but they are incorrect in supposing $4," 
that an action of covenant will lie against a party, who, with- ra 
out executing the deed, has availed himself of a benefit under seal. and an 
it. If there be any cases in which this may be done, they Se 
are of a peculiar kind, and are special exceptions from the will not, lie 
against him 


general rule. for a breach 
There can be but few cases of conveyances in trust, other _ 
than by deed. If the doctrine contended for by the plaintiffs 
were correct, a debt by specialty would arise in every instance 
of a breach of trust, in one taking under adeed. Nothing 
is clearer, upon authority, than that this position cannot be 
sustained. A breach of trust, generally speaking, creates a 
debt by simple contract only. Gifford vs. Manly, Cas. temp. 


6 
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June 1839 Talb. 109— Vernon vs. Vawdry, 2 Atk. 119—Earilett vs. 


Benbury 


et al. 


v. 
Benbury. 


Hodgson, 1 Term Rep. 42, and Townsend vs. Windham, 
2 Ves. sen. 4, 7. We cannot, therefore, grant to the plaintiffs 
the full relief asked by the bill; but they are entitled to relief 
to the extent of the assets in the hands of the defendant. not 
covered by debts of superior dignity. It is obviously proper 
that a new trustee should be appointed, and the money se- 
cured to the trusts expressed in the deed—and we think it 
right that the costs of this suit should be paid out of the assets 
in the hands of the defendant, declared liable to the satisfac- 
tion of the claim of the plaintiffs. 


Per Curiam. Decree accordingly. 
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JACOB BUFFALOW ts. JOHN BUFFALOW et. al. 


The principle upon which Courts of Equity interfere, in cases of une- 
qual agreements between attorney and client, extends equally to a- 
greements between a party to a suit before a single magistrate before 
whom attorneys do not appear, and his friend and confidential adviser 
in such suit. Hence, an absolute conveyance of all his property, 
worth at least $1,000, upon the consideration of supporting him dur- 
ing his life, obtained by a nephew from his uncle, a weak and very 
infirm old man, upwards of sixty years of age, while the nephew was 
acting as ‘the pretended friend, adviser, and agent of the unele, in a 
suit brought by warrant before a single magistrate, to recover from 
hia the penalty for trading with slaves, about which the uncle was 
under much anxiety and alarm, and obtained too without the old man’s 
having an opportunity to consult his friends or advise with counsel, 
will be set aside, and a reconveyance decreed upon the payment to the 
nephew of what had been advanced by bim. 


An agreement entered into, witha weak old man, by which he makes an 
absolute assigument of his whole estate upon the consideration of the 
assignee’s personal covenant to maintain him for life, out of the pro- 
fits of the estate, is, of itself, without reference to any confidential re- 
lation between the parties, or to any state of anxiety and alarm in 


which the assignor may be, liable to much animadversion, and without 
explanation, imports undue advantage. 

A donee claiming under a voluntary conveyance from one who obtained 
his title by fraud and surprise, will be affected by the same equity 
which may be enforced against the donor. 


The bill was filed in August, 1833, by Jacob Buffalow, 
the administrator and heir at law of Steele Buffalow de- 
ceased, for the purpose of having certain deeds madg by him 
to John Buffalow, declared void, as having been fraudulent- 
ly procured, or that they should stand only as a scurity for 
what might be found to be justly due to John Buffalow, 
upon the transaction between the parties. 

The bill stated, that the plaintiff’s late father was seized 
in fee of a tract of land, containing fifty acres, on which he 
resided, in Wake county, and was also the owner of fuur ne- 
groes and some other personal estate, such as furniture and 
stock. That he had never more than a very ordinary un- 
derstanding, when his habits of life were regular and good; 
and that in the latter part of his life, he became much ad- 
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dicted to drinking, and that, about the period of the trans-~ 
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June 1839 actions complained of, his habits of intemperance were con- 


Buffalow 


v. 
Buffalow 


firmed and inveterate, and his health impaired from those 
causes, and old age, he being then about the age of seventy; 
and that he was thereby rendered utterly unable to manage 
his business with discretion, and but little, if at all, removed 
from strict legal incapacity of mind. ‘That, while in that 
state, the defendant Hutchins, and one Utley, commenced 
suits, by way of warrants, against him, for an alledged tra- 
ding with slaves, and also preferred indictments therefor.— 
That the other defendant, John Buffalow, was the relation of 
Steele Buffalow, and affected to be his friend; that he was a 
man of much acuteness and speculating turn, and succeeded 
by professions of regard and other artifices, in insinuating 
himself into the good opinion and entire confidence of the 
other, as a friend and agent, capable ot serving, and willing 
to serve him, in the management of the said business, for 
which Steele had no skill himself. That John Buffalow, 
finding Steele greatly agitated and alarmed, represented that 
the prosecutions would be snecessfully carried on, and im- 
pressed upon his mind, that they would result in his ruin, 
and leave him without the means of support, in his old age. 
That, availing himself of terrors thus produced by him, or 
perceived to exist, John offered himself as his friend, and prof- 
fered to secure him against all the suits, and to provide him 
a suitable maintenance for the residue of his life, if Steele 
would convey to him his land and slaves, and other proper- 
ty. That Steele, with alarms thus excited by artful sugges- 
tions operating on his weak and decayed mind, embraced 
the insidious offer, and, on the 7th day of October, 1831, 
conveyed his whole property to the defendant, John Buffa- 
low, who, soon after, took possession thereof, and couveyed 
the land to the other defendant Hutchins; between whom 
and John Buffalow the suits were in some way settled. 

The bill then stated, that in the belief of the plaintiff, the 
warrants and prosecutions were instituted in consequence of 
some understanding between the two defendants, to speculate 
upon the alarms of Steele Buffalow, and’divide the spoils; 
or, if mistaken therein, that the negotiation of John Buffa- 
low was commenced and carried on in concert with the oth- 
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er defendant, upon an agreement implied or expressed, that June 1839 
Hutchins should take the land as his share, and the other de- Boffa slow 
fendant keep the residue of the property. 
The bill then charged that, at all events, and if the two Buffalow. 
defendants did not unite in the active perpetration of the 
fraud as alleged, yet, from the relations between the parties 
as kinsmen and friends, and as principal and agent, profes- 
sing to interpose from affectionate consideration of the oth- 
er’s afflictions, incapacities and distresses, and from the sur- 
prise and undue advantage in procuring the conveyances 
from one in the condition of said Steele, they ought not to 
stand in this court. The bill further charged that Hutchins 
did not pay any valuable consideration for the land, and also 
had notice of all the matters affecting the transaction be- 
tween Steele and John Buffalow. 
The bill further stated, that Steele Buffalow died intestate, 
about six months after the deeds were procured from him, 
and left the plaintiff his only child and heir at law; to whom 
also letters of administration on the personal estate had been 
granted. 
The answer of John Buffaiow admitted the conveyances 
at the time charged in the bill, and that Steele Buffalow, 
who was his.uncle, was then between 60 and 70 years of 
age: that he. was not a’ man of any remarkable powers of 
mind, or discretion, but was a man of ordinary capacity in 
his youth, and, at times, addicted to intemperance, but denied 
that he was legally incompetent to transact business. 


~ ‘The answer then stated that this defendant resided in Ra- 
leigh, and Steel Buffalow a few miles off; that on the 6th day 
of October, 1831, the uncle came to the defendant’s house 
and told him that judgment had just been rendered against 
him for $100, as a penalty for trading with a negro: Imme- 
diately afterwards, a constable came to the house, and served 
two other warrants on him for the like penalties, at the suit of 
one Utley, who was also the plaintiff in that which had just 
been tried; and “ the said Steele invited this defendant to go 
‘with him before the magistrate, as he might require some sure- 
ty to prevent him from being put in jail; and the defendant 
went, and the magistrate continued the cases for the absence 
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June 1839 of a witness.” At that time, also, the defendant Hutchins, as 


Ruffalow 


Vv. 
Buffalow 


prosecutor, preferred three bills of indictment for the same of- 
fences in the Superior Court, which were found by the grand 
jury. The answer of Buffalow positively denied any agen- 
cy, directly or indirectly on his part, in causing the warrants 
or indictments to be instituted. It stated that the first he, 
John, knew of them, was from Steele himself; and “ that, on 
the 7th of October, 1831, of his own head, he proposed to this 
defendant that he would convey to him, as his absolute prop- 
erty, the land and four negroes, if this defendant would bind 
himself to pay all the just debts of the said Steele, and sup- 
port him during his life. This defendant at first refused to 
do so; but, after being persuaded, he consented, and the deeds 
were drawn”—which were exhibited with the answer. One _ 
of them was a deed of bargain and sale for the land, express- 
ed to be made in consideration of $100; and was drawn by a 
gentleman of the city, not a professional person. A second 
was a bill of sale for the four slaves, expressed to be in con- 
sideration “ of an agreement this day sealed and delivered by 
John Buffalow to Steele Buffalow, by which the said John 
hath agreed to support and maintain the said Steel during his 
natural life, and to pay all the debts justly owing by the said 
Steele; and in the further consideration of one dollar.” A 
third was in these words: 

“ Know all men by these presents, that for and in consid- 
eration of the conveyance of four slaves to John Buffalow, 
by Steele Buffalow, the said John, for himself and his heirs, 
doth covenant and agree with said Steele as follows, to wit:— 
that the said John will pay off and discharge all debts now 
justly owing, or that may become due hereafter on contracts 
now existing, if such there be, so that the creditors of said 
Steele shall in no manner harrass the said Steele—the said 
Steele, however, consenting that the said John may, at his own 
expense, resist all demands which he may consider unjust, 
and be allowed the benefit of all legal or equitable set offs, 
with any of the creditors of said Steele: Further also, that 
he, the said John, will comfortably maintain and support the 
said Steele, as a boarder at the house of said John, during the 
life of said Steele, and decently clothe him, provide for him all 
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necessary medical aid and attendance during sickness; and, June 1839 
if the said John die before the said Steele, then he will pro-—-—— 
vide for his maintenance, support and comfort, as above sta- — 
ted, in the family of the said John Buffalow:” Buffalow. 
which was signed and sealed by the defendant, John. The 
three deeds were attested by the same witness; and the answer 
stated that the two latter were drawn by counsel, according to 
the proposition of said Steele; and that the covenant from John 
to Steele Buffalow, was deposited with the gentleman who at- 
tested the instruments. 
This answer further stated the value of the slaves to be 
about $800, and of the land to be about $100: That Steele 
was guilty of the offences charged against him, as the prose- 
cutors could have proved, and as he admitted to this defend- 
ant; and that his other debts exceeded $200: that this defend- 
ant became immediately responsible for fees of attorneys, to 
defend the said suits and indictments, and became liable to 
meet the judgments that might be rendered thereon. 
This answer further stated, that a day or two before the 
12th day of October, 1841, this defendant met with said Ut- 
ley, and told him of the agreement, and asked him to com- 
promise the warrants; and he agreed to do so, if this defend- 
ant would give him the tract of land of 50 acres; and, there- 
upon, this defendant accepted the offer, and the warrants 
were compromised—the said Utley declaring that he would 
not do so, but for the sake of personally accommodating this 
defendant; and on the 12th of October, 1831, the said Utley 
stated to the defendant that he had sold the land to John 
Hutchins, and directed the defendant to convey to Hutchins, 
which was done. At the spring term, 1832, of the Superior 
Court, Steele Buffalow was sick, and could not attend; but, in 
his absence, this defendant, on his behalf, pleaded guilty, up. 
on the agreement of the prosecuting officer to claim only the 
costs; which the defendant paid. ; 
The answer further stated, that in November, 1831, at the 
proposal of the present plaintiff, the defendant agreed to board 
with the plaintiff, his father, said Steele, at $50 per annum, 
and the charges for medical atter:dance to be paid by the de- 
fendant; and said Steele was willing and desirous that the ar- 
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June 1839 rangement should he made. Steele Buffalow died on the 27th 
Beffalow ~ of April, 1832, at the plaintiff's. 
v. The answer then admitted that, in the event, the bargain 
Buffalow. had been a gainful one to the defendant; but insisted that he 
incurred the risk of its turning out a losing one, and that he 
ought to have the benefit of it in this Court. It denied “that 
this defendant made any particular or extravagant assurances 
of affection for his said uncle, to insinuate himself into his 
good graces, or that he used any art or persuasion to prevail 
on him to make the agreement; but said, on the contrary, that 
said Steele made the propositicn, and pressed it on the defend- 
ant. The defendant used no means to alarm or excite the 
fears of the said Steele, about said suits or indictments, or told 
hiin that he would Jose them, as he knew nothing more than 
what said Steele himself told him, namely, that he was guilty. 
This defendant positively denied that said Steele was in- 
toxicated when he signed the deeds, or when he made the 
agreement, or that the defendant furnished him with excessive 
quantities of ardent spirits afterwards. On the contrary, the 
contract was of the suggestion of said Steele himself, and was 
freely made by him, when perfectly sober and capable to 
transact business.” 


The answer of the other defendant, Hutchins, stated no ma- 
terial fact different from those set forth in the other answer, 
except that it alleged that this defendant, after he was inform- 
ed by Utley of the compromise between him and John Buf- 
falow, agreed to purchase the land from Utley, and paid in 
money and liabilities “ assumed for said Utley to the value of 
the said land.” It admitted that this defendant was prose- 
cutor in the indictments, and that after they were preferred, 
Utley told him that he intended to take out the warrauts; in 
which this defendant encouraged him. But he averred that 
there was no concert in any of those transactions between 
John Buffalow and himself, or Utley, as far as he knew; and 
that he was induced to interfere or act as he did, not for the 
purpose of getting any of Steele Buffalow’s property, but sole- 
ly to prevent the ruin of his slaves, by means of the trading 
which he believed Steele Buffalow carried on with them. 


The deed to the defendant, Hutchins, was exhibited; and 
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it was dated the 10th day of October, 1831, and was attested June 1839 


by the same gentleman who witnessed the instruments be- Boff , ne 
Ow 
tween the two Buffalows. 

The parties proceeded to take testimony; and among the Buffaiow.. 
depositions on file, were those of the gentlemen who drew the 
papers and attested them. One of them stated that he had 

. but little knowledge of Steele Buffalow; that he and John Buf- 
falow came to him together, and jointly requested him to 
draw the instruments: that he drew the deed for the land, 
but advised the parties to get counsel to put the other papers 
into proper form; that John Buffalow did so, and brought 
them back, when they were all executed by the parties and 
witnessed by him; that only one other person was present; and 
that Steele Buffalow was not drunk at the execution of the 
deed, nor did he manifest symptoms of a disordered intellect. 

The gentleman of the bar, who drew those papers, stated 
that Steele Buffalow was not before him, nor known to him: 
that John Buffalow stated the advice given them, to have the 
papers drafted by counsel, and that he had accordingly ap- 
plied to him; that he drew the instruments agreeabiy to the 
instructions of John Buffalow, who took them, when prepar- 
ed, and carried them to be executed where the other persons 
were waiting for him. 

It was also sufficiently established, by the proofs, that Steele 
Buffalow was then sixty-two years old, of little mental capa- 
city, and that little much impaired by habitual intemperance, 
to the extent of drunkenness, whenever an opportunity of- 
fered; that‘he had the rheumatism badly, and was very in- 
firm for his age, and unable to labor. There was also testi- 
mony that Steele Buffalow afterwards expressed himself to 
be satisfied with the arrangement, and at other times to be 
much dissatisfied. 

The evidence not being satisfactory on some other ques- 
tions of fact, the Court directed the Master to make certain in- 
quiries; and in the report it was stated, that the negroes were 
worth $785, and the land $100: that the hire of the slaves, 
for seven years average, was worth $25 per annum, and the 
annual rent of the land $25 more: that Steele Buffalow also 
made, at the same time, to John Buffalow another convey- 
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ance (not mentioned in the pleadings) for a mare, some hogs, 
corn and fodder, and indifferent furniture, being all the prop- 
erty Steele Buffalow had—of which Johu left with the present 
plaintiff a part, and took the residue himself, to the value of 
about $60: that John Buffalow represented the debts of Steele, 
paid by him, to amount to the sum of $268:70; but had of- 
fered no proof thereof: and that the annual expense of main- 
taining Steele, in the mannerstipulated in thecontract, would © 
be $145 or $150. 

The master also reported, upon the evidence of the gentle- 
man who witnessed the deeds, that from his appearance at 
that time, the probable duration of the life of Steele Buffalow 


might be from ten to fifteen years. 


Devereux and Badger for the plaintiff. 
W. H. Haywood for the defendants. 


Rurrin, Chief Justice, after stating the case as above, pre- 
ceeded as follows: It was said by the counsel for the defend- 
ant, that the argument against him rests upon the assump- 
tion that all such transactions are fraudulent, rather than up- 
on proof of any fraud in this case. To the Court, however, 
it seems, that both upon a general principle of presumption 
against such dealings, and upon the particular circumstances 
of this case, the plaintiff must be relieved. 

There is very little doubt as to any material fact. It may, 
however, be remarked in the beginning, that the Master must 
be mistaken in reporting the value of the fee in the land at 
$100, for he himself makes the rent for only seven years 
$175. The ground also for deeming Steele Buffalow’s life 
good for 10 or 15 years is unsatisfactory. Only one witness 
thinks so, and he had but little knowledge of him, and judges 
only from his appearance when the deeds were executed. 
Several others, who knew him well, describe his age, habits 
and state of health in such terms as establish a moral improb- 
ability that his life would endure much beyond the period it 
had then attained; which was, indeed, the ordinary limit of 
human life. It is apparent that this man’s was almost as 
poor a life as could have been selected. 

It is quite plain that this affair arose on the sudden, out of 
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the legal proceedings instituted against the plaintiff’s father, June 1939 


and that the contract was not deliberately considered- by him 
or by any one for him; but that he was drawn into it, or suf- 





fered to run into it, without advice of counsel or consultation Buffalow. 


with friends, excepting only the very person to whom the 
conveyances were made, and who then had the entire confi- 
dence of the donor, and all the influence over him which such 
confidence in a friend, near relation, adviser and agent would: 
produce in a weak and distressed man. The case, we think, 
is within the policy which corrects under-hand agreements 
between attorney and client. 

It is not pretended that sich an arrangement had been 
thought of, before the 6th day of October, 1831. There was 
no dissatisfaction between the plaintiff and his father, and no 
previous purpose of the latter to advance the nephew in ex- 
clusion of the natural object of his affection. On the day 
mentioned, the old man came to town on a visit to his neph- 
ew. As soon as he arrived, his difficulties commenced; and 
he naturally had recourse to his nephew for advice and assist. 
ance. While engaged in relating what had occurred, two 
other warrants are served on him, and he is informed of three 
indictments being found. Being instantly taken before the 
magistrate, and in dread of imprisonment, he requested, or, 
as the answer has it, “invited” his relation to attend and as- 
sist him. Can it be doubted that the uncle was deemed, or, 
at least, felt himself incapable of contending with his adver- 
saries, and that John Buffalow went for the purpose of man- 
aging thecases before the magistrate, or settling them with the 
party? A single fact, ifthere were nothingelse, sufficesto bring 
us to that conclusion, It is the fact disclosed in the answer, 
that the accused confessed his guilt to his nephew. Why? 
Not by way of appeasing the opposite party or satisfying jus- 
_ tice; for then it would have been disclosed to the magistrate. 
It was, then, to John Buffalow, as a competent and confiden- 
tial friend, that he might understand the whole case, and be 
the better qualified to advise a defence or settlement. Acon- 
fidence thus gained, and for such purposes, brings the case 
within the reason of the rule alluded to. It is true, these per- 
sons did not literally bear the names of attorney and client, 
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June 1839 but they did substantially. The cases were triable before a 
Ruffalow justice of the peace out of Court; before whom attornies do 


v. 
Buffalow) 


not appear. But, services to be rendered there, similar to 
those of a professional man in Court, invest the person, from 
whom the services are to come, with the character of solici- 
tor, for the purposes of the rule. This man had influence to 
gain the secret of his uncle, and thus held him in subjuga- 
tion; and the secret must have been imparted with a view to 
the more advantageous conducting of the business. There 
was, then, in fact, a relation of employer and agent between 
these parties, under circumstances in which much confidence 
would probably be placed, and entire confidence was actually 
placed, by the former in the latter. The rule on which the 
Court interferes between attorney and client would be a life- 
less skeleton, unless animated by a principle which will ena- 
ble it to embrace all cases of the abuse of the like confidence- 
Had an attorney drawn a client into the agreement during 
the continuance of the relation between them, or as a condi- 
tion of undertaking his case, there could be no hesitation to 
annul it. We think it would be equally mischievous to al- 
low this defendant to retain the advantage he has attempted 
to gain. The Court must be watchful against contracts in- 
consistent with the fidelity that ought to characterize all the 
intercourse between one who undertakes for another, who is 
dependent on his skill and integrity. ‘There are many cir- 
cumstances in this case, which shew it to be a proper.one for 
the application of the principle; for, it seems to us, that these 
conveyances were obtained upon an inadequate consideration, 
and by surprize, from a very weak man, who thought himself 
secure in the hands of a friend. 

In the first place, it is a matter of some astonishment, 
that we do not find any evidence of Steele Buffalow’s guilt of 
the offences imputed to him. It is true, that there is a plea 
of guilty on the records of the indictments. But the answer 
admits that was not the plea of Steele Buffalow, but was 
pleaded by his nephew, for him, and while he was on his 
death bed. We cannot assume his guilt, without some evi- 
dence of it; and taking him to have been innocent, the de- 
fendant’s case, is, indeed, barefaced. 





SUPREME COURT OF NORTH CAROLINA. 251 


But, supposing him to be guilty, there would remain insu- June 1839 
perable objections to the transaction. The defendant does “ ll 
not estalish any debts owing by the donor, or even if the an- —y, 
swer be looked at, on this point, only to the amount of about Buffalow 
$200. ‘Then the consideration of the deed, was, substan- 
tially, the maintenance of the uncle, during the short remnant 
of his days—that was, in reality, almost nothing—he died in 
six months. For that, the defendant took absolute convey- 
ances of all his uncle’s property, without leaving in him 
the right to any thing, in any event; and the value of the ef- 
fects thus conveyed must have been at least one thousand 
dollars. It is an obvious remark, that the maintenance of 
the old man actually cost the nephew only at the rate of $50 
a year; and, therefore, would be satisfied by the annual pro- 
fits of the property. But, it is said, that the manintenance, 
as stipulated for by the defendants, was worth $150; and 
that the change was at the request of the uncle, and, there- 
fore no violation of the agreement. If so, it is the stronger 
evidence of incapacity and surprize. The defendant, in the 
very next month after the agreement, sent his father back to 
the plaintiff, to whom he was to pay $50; and with this, the 
father and son are represented to be satisfied. It shews how 
easily they were persuaded to let the defendant pocket two 
thirds of the sum, at which, as a consideration for the agree- 
ment, he had estimated the board the previous month; or 
that the father and son, if left to themselves, each preferred 
living with the other, though in the more homely manner of 
the country. As the matter was actually managed, the trans- 
action is one in which the consideration of the conveyances 
is the personal agreement of the donee, to maintain the do- 
nor out of the annual profits of the property conveyed. An 
agreement of that sort, without any reference to the confi- 
deiitial relation between the parties, or to any state of anxie- 
ty and alarm in which the donor was, is, in itself, an object 
of much animadversion. It is so easy to procure assign- 
ments from those who, from decrepitude, mental weakness, 
and dotage, must have some one to lean on, and are depen- 
dent for their comforts and opinions on those around them, 
as to render vigilance an indispensible duty of the court a- 
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June 1839 gainst imposition in cases of this kind, and to call for evi- 


v. 
Buffalow. 


Buffalow 


dence that the agreement was reasorable and prudent; that 
it had been duly weighed by the party subject to imposition, 
and had been approved of, or at least, known to the nearest 
members of his family—aAt the first blush, such a transaction, 
without explanation, imports undue advantage; for, in ef- 
fect, one party gets the estate for managing it during the life 
of the other. 

In the case before us, there is not a single circumstance in 
favor of the deféndant’s conduct. ‘There was ho deliberation 
nor opportunity for it,on the part of the donor, nor of con- 
sultation with his son and heir apparent. He left home one 
day, without a thought of any such arrangement, and, on 
that day, and the next, the business was begun and brought 
to a close, upon terms which left him no home, and reduced 
him to being a pensioner, dependent on his nephew. The 
answer says, it was a proposal of the uncle, of his own head, 
and that the defendant at first. refused, and at Jast reluctant- 
ly consentéd, after being repeatedly pressed; and therefore it 
insists that it wasa voluntary act of the urcle, and while he 
was sober. We have no thought, after reading the evidence, 
that Steele Buffalow was actually intoxicated, when he exe- 
cuted the instruments before the gentleman who attested 
them; nor is it doubted, that he was willing, at the moment, 
tosign them. But it cannot be believed, that the act was 
voluntary in the sense in which a court of conscience uses 
that term, namely, that it was an unbiassed act, deliberately 
assented to, after being fully understood. There is no evi- 
dence to those points; and we can hardly imagine any suffi- 
cient to establish them. Not a witness saw these two men 
together, heard a word between them, until the defendant 
took his uncle to a gentleman to ask his assistance in draw- 
ing the deeds. Then, no doubt, he was willing to sign them. 
But our enquiry, is, how was he rendered thus willing? Did 
he become so from the action of a competent, collected 
judgment of his own, or from the prudent counsels of friends 
disposed to consult his interests? The evidenceclearly proves, 
that Steele Buffalow, though not non compos, was always of 
weak mind, and that it was much impaired. In the hurried 
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state of his feelings at that time, he could not judge for him- June 1839 
self—he was entitled to the aid of his friends; and the de- pimsjow 
fendant ought not to have dealt with him until he had such __v. 
aid. ‘There was no person to propose terms on the part of Buffalow. 
the donor, and his interest was wholly neglected. There is, 

in this case, every circumstance on which the case of Clark- 

son v. Hanway, 2 Pr. Wms. Rep. 203, was decided, and ma- 

ny others also. When John Buffalow went to counsel to en 
get the deeds drawn, he does not even request the other par- of traudthat 
ty to accompany him. He simply gives directions for the tps 
preservation of his own interests. If the other had also wequal a- 


; : reement 
gone and placed himself in the hands of the counsel, such rade be- 
papers as these could never have been drawn. ‘The donor is, ‘*°"Per) 


by them, simply to have life sustained. There is no selec- inx ina con 
-fidential re 


tion of the place of residence reserved to the donor—no fix- -lation to 
ed sum allowed, but it is left vaguely open to evasion and oe 


¥ k . directions 
litigation, when the donor will have no funds to go to law mo ag all 


upon; and the support, thus provided, is secured only by the sel, who 
rew the 


personal covenant of the nephew. We would, by no means, instru- 


say, that the validity of an agreement is thought by the en's, and 


court to depend on each or either party having an attorney; siznor had 
no oppertu- 


or that the intervention of any third party is ordinarily re- nity of con- 
quisite. In this State, most persons bargain for themselves, hg 


’ and put their agreements into writings themselves, But this hoor heny 
man must be acknowledged to have been incompetent for ve ; 
that. When an attorney, as the common one of both par- oan — 
ties, was engaged to draw the instruments, there ought to steement 


4 does not, i 
have been an oportunity afforded the counsel to see the ordinary es- 


, . . . ° s d 
weak man, receive his directions, or, at least, understand his on each ov 


. : : - . either of the 
situation and views, and provide properly against advantage parties hav- 


being taken of him, and for the permanent security of his ingen otter 

. ey, nor is 
rights, under the agreement. When this was not done, and theinterven- 
the party’s son was also kept in the dark, until the property Gieout 


had been irrevocably conveyed; and it is found that the a- ane 


greement, as procured, was unequal and unreasonable, and Bet, in a 
° . . suspicious 
that the interest of the vendor, under it, is vague and uncer- aguas 


tain, and even that insufficiently secured; there is no ration- ee 


al conclusion left for our adoption, but that the weak and dis- a. 


tressed man has been drawn into such an agreement by very weak 
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Jane 1839 frand and surprise; and that, on those grounds, he must be 
B ~ relieved, by holding the conveyances to be only a security 
uffalow 4 
v. for what has been done under them. 
Buffalow. ‘The defendant, Hutchins, must abide by the fate of his co- 
one on the “@fendant, through whom he derives his title. There is no 
other, the proof that he paid the purchase money he says he agreed to 


counsel who 


iscalled up- give Utley. That person did not pay any thing either. He 


on to draw says the land was to be conveyed by way of compromising 


ments, the warrants. But they were not evidences of debts against 
ought to 


have an op- Steele Buffalow; for only one had been tried, and the judg- 


porwan'’y © ment on that was annulled by appeal. It is remarkable, too, 


wesk mons that this is another feature of impositton on the gentleman of 
Gentes the bar, who drew the other instruments; for they do not 
or, at least, 


understand’ Speak of the land or other property conveyed, except the ne- 
his si-uation oes; and no doubt he was told that the slaves formed the 


and views, 

and prov de entire consideration for the stipulations on the part of John 
rainat wd- Buffalow, or was not told that there was any other. 
yan'ak.cc¢ Upon the whole, therefore, the plaintiff is entitled to an ac- 


- ee count of the sums paid for his father, and of the value and 


nent secari- profits of the slaves and their increase, and of the land and 
ty of his 


rights under Other property; and, upon payment of the balance, to have a 


the agree- 
pone re-conveyance, 


Per Curiam. Decree accordingly. 
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JOHN A. CHAFFIN et. al. vs. NATHAN CHAFFIN, Junior. June 1839 


NATHAN CHAFFIN, Junior vs. JOHN A. CHAFFIN etal. 


In a suit for an account, if the plaintiff examine the defendant before the 
master, upon a reference to him, and read his examination on the hear. 
ing, the answers to the interrogatories, so far as they are responsive 
thereto, will be evidence for the defendant, though subject to contra. 
diction, upon the same principle that his answer to the bill is evidence 
for him. 

If the same person be executor of one, and the administrator of the other, 
of two partners, he cannot retain the assets of the latter to satisfy the 
claim of the former, arising out of the losses of the firm, in preference 
to the specialty creditors of the latter; because the claim of the former 
is but a debt by simple contract. Nor can he be made accountable to 
the legatees of the former for not retaining against the simple contract 
creditors of the latter, when the books of the firm did not shew, and 
he had no other means of knowing that the firm had sustained losses 
and was insolvent before it was settled. 


Whether one, who is executor of one person and administrator of another, 
can retain the assets of his intestate to the full amount of a debt due to 
himself from such intestate’s estate, in preference to a claim of equa] 
dignity against such estate due to his testator, or whether the assets 


should be applied in whole or in part to the debt due to the estate of 
his testator, Querie? It seems, that in such case he would not be per. 
mitted to take care of himself to the exclusion of his testator’s estate; 
bat that he should divide the assets rateably between himself and such 
estate. 


By an original and amended bill, brought by John A. Chaf- 
fin, George H. Chaffin and Mary Chaffin, it was charged 
that Nathan Chaffin, the elder, and his two sons, Nathan 
Chaffin, the younger, and William W. Chaffin, entered, in 
the year 1812, into a mercantile partnership, under the firm 
of W. W. Chaffin and Company, carried on at Huntsville, in 
Surry county, under the particular management of William 
W. Chaffin, one of the partners; and that the co-partnership 
continued until it was dissolved in February, 1823, by the 
death of the father, Nathan the elder; and that large profits 
were made in the business; and that each of the partners were 
entitled to one third part thereof. The bills further stated 
that Nathan, the elder, left a will, in which he appointed the 
plaintiffs, John A. Chaffin and the said Nathan, the younger, 
and William W. and two others, the executors, of whom the 

8 
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June 1839 said John A. and Nathan, the younger, alone took probate. 
That by the will, the testator bequeathed several specific leg- 
acies mentioned, to his wife, the plaintiff, Mary, and also de- 
Chalfin, J. vised certain lands and bequeathed certain slaves and other 
chattels to the plaintiffs, John A. and George H., and then 
Chaffin, jr. directed the sale of two tracts of land for the payment of his 
Chatfin debts. ‘The testator then gave the residue of his estate, in 
et al. certain proportions, to his sons and daughters, of whom John 
A. and George H. were two, and William W. and the defend- 

ants were the remainder. 

The bills then stated that the testator left a large personal 
estate, consisting of his share in the said partnership and of 
specific articles and debts; and that Nathan Chaffin, the 
younger, touk the estate into his possession and disposed of 
the two tracts of land directed to be sold, and all the person- 
alty, except the slaves bequeathed to the plaintiffs, John A. 
and George H., who took them into possession, as legatees, 
by the consent of said Nathan, the younger; and that the as- 
sets, thus in the har:ds of the said Nathan, the younger, were 
of much larger amount than the testator’s own debts, or any 
for which his estate ought to be liable. That in March, 
1823, the said William W. Chaffin died intestate, and that 
administration of his estate was also taken by Nathan Chaf- 
fin, the younger, who reduced into possession his estate to a 
large amount, That, as surviving partner of the firm of W. 
W. Chaffin and Co., the said Nathan, the younger, also took 
into his hands, or might have collected, effects sufficient to 
discharge all the joint debts, and leave a large surplus for di- 
vision among the partners. 

The bills then charged that Nathan Chaffin, the younger, 
gave out that the separate estate of W. W. Chaffin was in- 
sufficient to pay his separate debts, much less any part of the 
debts of the firm: That he also gave out that he, Nathan, the 
younger, was not a member of the co-partnership, and that 
the effects of the firm were insufficient to pay its debts; and 
that, after applying all the assets of the firm, a large balance 
of their debts remained unsatisfied, for which he alleged the 
estate of his testator to be liable; and that, for the satisfaction 
thereof, he had applied the legacies to the plaintiff, Mary, and 


Chaffin 
et al. 
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other parts of the personal estate, except the slaves bequeath- June 1839 


ed, to the other two plaintiffs. And as to them, the bills ~___— 
: ; ‘ : Chafin 
charged that a creditor of the firm had obtained judgment a- ¢ al, 


inst the plaintiff, John A., and the defendant Nathan, as ex- v. 
gains plainuff, John A., . Chaffin, jr 


ecutors of the testator, of which the beneficial interest was in 
the defendant, Nathan, by assignment to a trustee for him, Chaffin, jr. 
who had caused an execution to be levied on the said slaves, Chaffin 
so bequeathed to the plaintiffs, and threatened to sell them. et al. 
The bills prayed an account of the estate of his testator, and 

that the legacies to the plaintiffs might be made good, and the 

residue distributed according to the will: That if the said 

firm should be found to be insolvent, the defendant, Nathan, 

might be declared to have continued a partner up to the death 

of the testator; and that said defendant and William W. Chaf- 

fin might each be held liable for an equal third part of the 

deficit; and that the defendant, Nathan, might be held bound 

so to administer the estate of his intestate, William W., that 

it might be applied thereto. 

The material parts of the defence, set up in the answer of 
Nathan Chaffin, the younger, were, that the co-partuership 
formed in 1812 (of which he admitted himself a member,) 
was dissolved on the 8th day of May, 1818, by agreement be. 
tween the partners; that he then received merchandise to the 
value of about $2,000; and that the other two partners re- 
ceived together to the vaiue of $4,000, and then entered in- 
to a new business, in which Nathan, the elder, and William 
W. were the sole partners, under the same firm and name of 
W. W. Chaffin and Co., which continued until the death of 
the said persons, The answer stated that up to May, 1818 
the business had been profitable, though no account had been 
stated, from which the profits might appear. That the books 
were retained by William W. Chaffin, who had been the ac- 
tive partner in the first firm, and was also such in the second, 
for the purpose of settling the business by collecting the debts 
owing to the concern, and paying those owing by it; after 
which he was to divide the surplus among the partners, 

That William W. collected the assets and paid all the debts. 
thereout, as the defendant believes, from the circumstance 
that no person had, as a creditor of that firm, preferred any 
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claim against him. ‘That he frequently called on William 
W. for a statement of the concern, as he was satisfied that 
money was coming to him on it, and that William W. did 
not pretend to deny the truth of his claim, but deferred the 
matter upon various pretexts. 

This answer then stated an account of the administration 
of the estate of William W. Chaffin, and also an account of 
the last concern of William W. Chaffin and Co., whereby it 
appeared that the separate debts of William W. would not be 
paid by his separate estate, and that the joint funds would not 
satisfy the joint debts of the partners, but that a large balance 
remained to be paid out of the estate of the testator, and that 
all the legacies would be required for that purpose, besides 
the fund provided in the will for the payment of debts. 

Pending the preceding suit, Nathan Chaffin, the younger, 
filed his bill against John A. Chaffin and George H. Chaffin, 
and therein stated the devises in the will of the testator of the 
two tracts of land to be sold for the payment of the debts, and 
of the lands and slaves to the defendants respectively; that 
the executors, Nathan and John A., exposed the two tracts 
of land for sale, and sold one tract; but that John A. bid off 
the other, and refused to concur in a sale thereof, and had pos- 
session of it; that he had sold the land devised tu him, with 
the view of defeating the creditors of his testator, and partic- 
ularly his co-executor, Nathan. 

The bill then stated the administration by this plaintiff of 
the assets of his intestate, William W. Chaffin, and of the firm 
of W. W. Chaffin and Co.; aud that, after exhausting all 
those funds, a large sum remained unpaid of the debtsof the 
firm, for which the estate of the testator was liable; and that 
the same had been paid by the plaintiff, or were then reduced 
to judgments against the executors, whereby all the assets of 
the testator had been exhausted, and it was rendered appa- 
rent that it would require the whole estate of the testator, per_ 
sonal and real, to satisfy the debts so paid or so out-standing; 
This bill prayed that all the proper accounts might be taken. 
that the tract of land bid in by John A. might be re-sold; and 
that the legacies and devises to the two defendants might be 
declared liable to, and disposed of for, the satisfaction of the 
Said unpaid debts. 
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The answers in substance set forth as defences, the matter June 1839 
alleged by these defendants in the bill brought by them. Chaffin 
The causes were heretofore heard; and the court, upon - et al. 

the proofs, declared the co-partnership of which the defend- Chethe 
ant Nathan Chaffin, the younger, was a member, to have - 
been dissolved on the 8th of May, 1818, as stated in the an- Chaffin, jr. 
swer. It was then referred to the master to take an account Chatin 
of the testator’s estate, and of the administration thereof by et al. 
the defendant Nathan, including the interest of the testator 

in, or liability for, the firm of W. W. Chaffin and Co. 

' The master reported that the debts of W. W. Chaffin and 

Co., paid by the defendant Nathan, amounted, over and above 
the assets of that firm, that came to his hands, to the sum of 
$4909:64; of which the one half was immediately chargea- 
ble to the testator’s. estate, and the other half would be so 
chargeable, unless paid by the estate of William W. Chaf- 
fin. In order to ascertain how much of the loss that estate 
could pay, the master then procéeded to take an account of 
the estate of William W. Chaffin, and found that it had 
been fully administered in the discharge of his separate debts, 
and indeed, that a balance of $620:25, was due to the ad- 
ministrator. In the account of the estate of Nathan Chaffin, 
the elder, therefore, the master charged to that estate the 
whole loss of the copartnership; which, with the interest 

thereon, made a balance, in favor of the executor, of 
$5951:62. To the report, the original plaintiffs, and the de- 
fendants in the second bill excepted. Upon the taking of 
the accounts, the other parties examined Nathan Chaffin, the 
younger, upon interrogatories as to: many of the points to 
which the exceptions related. 


Devereur and Winston for the plaintiffs. 
Badger for the defendant. 


Rurrin, Chief Justice, having stated the case as above, 
proceeded as follows: The first exception is, that in stating 
the accounts of W. W. Chaffin and Co., the master has im- 
properly allowed the defendant Nathan, for the payments of 
sundry debts specified, amounting to $7,900:44, as the debts 
of the last firm, whereas they were the debts of the first 
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June 1839 firm, of which he (Nathan, the younger,) was a member.— 
In connexion therewith, the same parties, except, secondly, 
that the master has not, but ought to have, stated accouts be- 
tween the two co-partnerships, instead of assuming that all 

“the out-standing debts were due from the second; and should 

seat have required the defendant Nathan, to file a statement of 
Chaffin the balances of debts due by each of the firms, as he had the 

et al. custody of their books. 


The first exception is unsupported by the proofs, and must 
therefore be overruled. Upon looking into the evidence, 
there could not be the least doubt, that all the debts are pro- 
perly those of the second firm, excepting only two items of 
$556, and $1,356:03. The other debts are upon bonds and 
notes giveu in the name of W. W. Chaffin and Co., long af- 
ter the year 1818, and, in most instances, shortly previous to 
the deaths of the partners in 1823. Being pressed by that 


Wheres circumstance, the counsel for the exceptants, have endeavor- 
yartnership 


Isdissolved,ed to shew that there were outstanding debts of the first 
and one ot aT . . 
the partners firm, when Nathan, the younger, retired; and thence to infer, 


ve that some of the latter debts were contracted to raise funds 
xg mem- for the discharge of the former. But the inference is too 


b Pe { f . . . 
sae eae forced to be acted on by the court, in the incidental manner 


nership un- ; ; ; ; 
Nee the now required—especially as in most of the cases, besides 


same ramethe presumption from the dates of the securities, there is di- 


and style, 
and afte- rect proof that the debts were for moncy loaned, or goods sold 


ong a to the second firm. In addition, it is to be remarked, that 


en in the the books of accounts of both firms are produced before 


name of the ° . . 
firm, by one the master, and from an inspection of them, it does not ap- 


ho was 
the active Pear that the second paid any money, or assumed any debt 


the active 
er elgg for the first; for there is not even an account raised between 


cerns, it them. ‘The defendant Nathan, also, in his examination up- 


will not b —_ ° _ ° ° 
presumed On the acceptant's interrogatories, states explicitly his belief, 


t» be for an that every debt of the old firm was paid out of its effects, 


outstanding . 
debt of thecollected by the managing partner W. W. Chaffin—above 


~ ice orall, it is in proof, by witnesses, that Nathan Chaffin, the el- 
rol ne with- Ger; af.d younger, both claimed to be entitled to profits made 
out some jin the first business, and called on William W. Chaffin to 


evidence o . ° 
the fuct. State an account of that business, and pay to them their 


shares. This he neglected todo; but, at no time during the 


Chaffin 
et al. 


v. 
Chaffin, jr 
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five years that elapsed between the dissolution and his death, June 1839 
did he intimate to the other partners that there was a loss on Chaffin 
that business, or claim any thing from the defendant Nathan et al. 
on that score; but, on the contrary, clearly admitted the con- Chefin 
trary, by paying large sums on Nathan’s personal account Junier, 
with both firms. With the exception of the two items al- 

. Chaffin, 
ready specified, the first exception must therefore be overrul- Junior 
ed. So also must the second exception for the same reasons. __ ¥- 

;  s Chaffin 
It is not true that the master has assumed any thing in favor ¢ a). 
of the first firm; for there is no evevidence that any of the 
debts ought to be charged to that firm; nor was he bound to andthe 
state an account between the firms, when the parties did not ee coming 
furnish him with any data on which to found it; and the account of 

the debis of 

books, as already mentioned, do not profess that there WETE the new 
any dealings between them. If such an account were mate- pane Oat 
rial to the exceptants, they ought to shew it, and make out *ate a) ac- 
their view of it from the meterials, thus as much in their tween the 


two con- 


power as the master’s. Nor was Nathan Chaffin bound to do cerns. when 
more than deposit the books in the office, for the use of the ‘h —_ 


other party, since he founded no charge upen them. nish = 
than 


With respect to the two sums of $556, and $1,356:03, not oe 


t 
yet disposed of, a reference to the evidence somewhat more found it, 


particular, is requisite. The former sum is claimed by Na- wok 
than Caffin, the younger, on a note made to himself by W. —. 
W. Chaffin and Co. on the 25th of January, 1823. The lat- was any 
ter is for a sum paid to the Bank of Cape Fear, being the dcalines be- 
balance of a debt that had existed for some years, and due 

upon the note of William W. Chaffin, endorsed by the de- 
fendant Nathan and another person, as sureties; which debt 

is alleged by the defendant to be really the debt of the last 

firm of W. W. Chaffin and Co. Upon the nature of these 

two debts, the exceptants examined the party Nathan Chaffin, 
minutely before the master; and in his answers to the inter- 

_ Togatories, he gives a particular, and, as far as can be per- 
ceived, a consistent and credible account of them. It is, 

that he had an account with each firm for his personal deal- 

ings, consisting of purchases of merchandize on his part, and 

of sales of tobacco and other produce to the stores; and that 


he had, besides, made cash advances for the first firm, before 
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1818, to the amount of about $8,000, which was reduced by 
returns of cash to about $5,000, when he retired; that he, 
Nathan, owed adebt to the bank of about $2,000, which, it 
was agreed, some time afier 1818, the new firm should as- 
sume, and for the amount charge him in account; and that 
the same was then added to the existing debt of the firm at 
bank, and a note given forthe whole, in the name of W. W. 
Chaffin, but really for the-firm. That afterwards, viz: on 
the 25th of January, 1823, this defendant settled with Wil- 
liam W. Chaffin his personal accounts in both firms, and 
thereupon found a balance due to him, upon the whole settle- 
ment, of $556, tor which W. W. Chaffin and Co’s note was 
given to him. In this settlement, he admits, were included 
the balance due on the note of $8,000, and also debts trom 
him to the old firm of $4,105;63, as appears in their books. 
The residue consisted of his dealings in the new firm and of 
the bank debt aforesaid. In this statement, this defendant is 
supported by an inspection of the books of both firms, so far 
as respects the amount of his personal dealings, and that en- 
tries were made therein by W. W. Chaffin himself, of the 
date of the settlement. But the books are very imperfectly 
kept, and do not shew the-particulars of the settlement; nor 
contain an entry of either note to Nathan Chaffin, the young- 
er, nor of the charge of the sum assumed for him at bank. 
But the transactions at bank appear, by the testimony of the 
Cashier,-to have been correctly stated by the defendant in all 
respects, except that the Cashier does not know whether the 
debt due upon the note of William W. Chaffin was his own 
debt or that of the firm. But, upon that point, a person, who 
was a clerk in the store, states that he understood the money 
went to the use of the firm, and that the debt was theirs, al- 
though no entry was made of it. Moreover, John A. Chaf- 
fin, one of the original plaintiffs, who had also been a clerk 
in the store, and was one of the executors of his father, Na- 
than, the elder, paid out of the assets of his testator a part of 
that debt, as being a debt for which his testator was liable. 
Under these circumstances, the Court must regard the al- 
lowance of these sums as credits of the defendant, Nathan, in 
the disbursemer.ts of the assets of the firm, as proper. The 
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form of the instrument makes it prima facie evidence of the June 1839 
sum of $556 being a debt by the new firm. The presump- Cue 
tion is fortified by the fact, that it was against the interest of ¢ aj, 
W. W. Chaffin to make it a debt of the new firm, if it were Ch pS ' 
really not so, as it made him liable to pay one half instead of ~"""™ 
one third of it; and there is no reason to suspect him of a Chaffin, jr. 
design to do injustice to his father for the sake of his brother. Chaffin 
The same conclusion with reference to the other sum of et al. 
$1,356:03 could not have been reached, perhaps, with the , |. ~~ 


same entire satisfaction, had not the exceptants examined the en to a re- 

P ° P tiring part- 

party before the master, and read his examination on the ner after the 

hearing. It has been thus made evidence for him, so far as ~ poy | 

it is responsive to the interrogatory, in the same manner and 4nd the for- 
5 mation ot 


upon the same principle, that the defendant’s answer is evi- new firm 
dence for him. In suits for accounts, it is impossible the oder 


pleadings can put every matter precisely in issue; and, there- hermes. in 
fore, when the parties go before the master, the plaintiffs may = is 

. . ° . . wma jaewe 
help out their bill by special interrogatories to the other par- the debt of 


ty. But then the interrogatories must be looked at in the ‘he "cr an 


: ° ‘ Id firm; 
light of being particular charges supplemental to those more o' “rm 


general ones of the bill; and so the responses are, in this sense, partner who 
e ° ve it were 
to be transferred to the answer, and made evidence in the a ocdien 


cause, though subject to contradiction. With the whole of Partrer in 


‘ this evidence before us, there can be no doubt of the justice cerns, this 
presump- 


of this item as well as the others. The whole of the first tion is 
exception must therefore be overruled; as also must the ninth ——- 
exception, which isspecially confined to this sum of $1,356:03 fact, that by 
as being the own proper debt of Nathan, the younger, or of hote, he 
William W. Chaffin, and not the debt of either firm. ae. 4 
The third exception is unfounded. The defendant, Na-® larzer 
than, has filed an account of the assets of the second firm that UF the de bt 
came to his hands, amounting to the sum of $3,122:40; upon 
which the master has based his account current between that 


defendant and W. W. Chaffin and Co. 


The two next exceptions, 4th and 5th, assume that there 
was a loss on the partnership, and insist that the defendant, 
Nathan, should have retained, out of the assets of his intes- 
tate, William W., for the amount of the debt of the intestate 
to the father, in respect of such loss, and pleaded the same in 

9 
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bar of the creditors of William, or, as administrator of Wil- 
liam W. confessed judgments to the creditors of the co-part- 
nership, and pleaded the same in bar of his intestate’s sepa- 
rate creditors, so as to give the estate of the testator, Nathan, 
the elder, the aid of the assets of William W. in paying the 
debts of the firm. . 

There are several reasons why these exceptions cannot be 
sustained. In one view, the exceptants suppose, that as ex- 
ecutor of the father, the defendant might have retained of the 
assets of the brother, to make good the debt to the former, on 
account of the losses. If this be admitted, it can avail the ex- 
ceptants very little; for the claim of the father’s estate upon 
the son’s would be but a simple contract debt, and all the sep- 
arate debts paid or retained out of the assets of William W. 
Chaftin, were due upon specialties,except the sum of $369:79, 
paid in the life time of William W., by the defendant, Na- 
than, as his surety by note. The truth is, however, that the 
executor did not, and could not know—as far as appears to 
us—that his testator would be a creditor of his intestate upon 
the settlement of the business, nor that the assets of the firm 
would not discharge all its liabilities. Upon inspecting the 
books, they appear to have been so wretchedly kept, that ro 
person could ascertain the state of the business from them, or 
know to whom the firm was indebted, or how the accounts 
between the partners would stand. There is in them no stock 
account, cash account, profit and loss account, merchandize 
account, or an account of any creditor of the concern. They 
simply consist of accounts against persons to whom goods 
were sold, and of the payments made therefor. ‘The conse- 
quence was, that it was only after all the debts of the firm 
were paid and the business adjusted, that it did appear or 
could appear to the executor, that a retainer by him out of the 
assets of the intestate would be necessary for the security of 
the testator’s estate. Those two exceptions are, therefore, 
overruled also, except as to the before mentioned sum of 
$363:79. As to that sum, an interesting question is present- 
ed, which the state of this case will, perhaps, make it unne- 
cessary to decide, as, probably, over and above that, the debt 
of the testator’s estate to the party, Nathan, the younger, will 
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exceed the value of the assets which he can reach. That June 1839 
question is, whether, inasmuch as this is a simple contract G 
debt, the money retained out of the assets of the intestate on  ¢¢ a), 
that account, can be kept by Nathan exclusively for hisown | ¥ | 
er . Chaffin, jr. 

use, or ought not to be applied in whole or in part towards 
the claim of the father’s estate, which is of the same dignity. Chaffin, jr. 
We incline to the opinion, that he who undertakes the office "5, 
of executor is not at liberty to take care of himself to the ex- et al. 
clusion of his testator’s estate; and that the money in the de- 
fendant’s hands ought, at least, to be rateably divided between 
them. For, admitting that the separate estate of a partner 
must first pay his separate debts, yet the debt of one partner 
against another, in respect of a loss in the joint business, when 
ascertained, is a separate debt; and, therefore, the claim of 
the testator, and of the defendant, as to this sum of $363:79, 
stand, in all respects, on the same footing. For the reason 
already mentioned, the question as to this particular sum is 
reserved for the present. 

The 6th and 8th exceptions present, in different forms, sub- 
stantially the same questions that have been already decided, 
In taking the account of the assets of the firm, in the hands 
of the defendant, he 1s charged with the sum of $1,528:72, 
as the debt of the testator, for his personal dealings with the 
firm. Of course, the defendant must be credited with the 
same sum in his account with the testator. ‘This does no 
injustice; for, by the insolvency of the firm and of the other 
partner, the father has become the firm in respect to creditors, 
and those entries are nothing more, in fact, than cross entries. 
So of the sum charged to the testator as the share of W. W. 
Chaffin of the losses of the partnership, it must be said, that 
the objection is, only as to the manner of the master’s stating 
it. In substance, the report charges to the testator all that 
his executor paid for the firm, after exhausting the assets of 
the firm; and that is clearly right, when it is. ascertained that 
the other partner is insolvent. The 6th and Sth exceptions 
are therefore disallowed. 

The 10th exception embraces several! items of retainer bY 
Nathan, the younger, against the estate of his intestate Wil- 
liam W. Chaffin, amounting in the whole to $3,052:30. Asto 
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June 1839 the sums of $389:61, $107:56, $96:09, $250:69 and $430:00, 
Chaffin Parts of that larger sum, the court thinks the credit support- 
et al. ed by plain and satisfactory vouchers, namely, notes and 
Chaffin, bonds of the intestate to the defendant Nathan. It was said 
Junier. that there was a presumption, that these debts were includ- 
Chaffio ed in the settlement of the 25th of January, 1823; on which 
Junior. the note for $556 was given. But the presumption is to the 
Chutie contrary, as that was “the note of W. W. Chaffin and Co., 
et al, and these are the private debts of William W. Cheffin alone. 
The other items, however, require explanation, and they will 

— be referred back to the master for further enquiry. 
onr,of his ~~ Qe is for a note, dated the 15th December, 1821, for the 


accvunis 


cereal sum of $339, payable six months after, date to N. Chaffin, 
ner 

ill not be Without saying Senior or Junior, and witnessed by A. H. 
presume‘! Chaffin. It is objected to, because it is torn in two, and was 


his aceousts probably cancelled, and because it was included in another 


dividual _hote, of the same date, for $402, payable a year afterwards, 
aay onl f to Nathan € haffin, administrator of Peter Dowell, and also 
witnessed by A. H. Chaffin. ‘The defendant, on his exami- 
nation, stated that the note for $339, was given for a negro, 
sold by him as administrator of Dowell, and that the clerk 
of the sale, A. H. Chaffin, took and delivered it to him, in its 
present condition, saying, that he tore the paper as it is, in 
separating it from other writing on the same sheet. That 
statement is supported by the testimony of A. H. Chaffin.— 
This may be so, and probably is, from the circumstances 
that there are different sureties to the two notes, and that 
they are payable at different periods, according to the credit 
on which the negroes and other parts of the property were 
sold. But itis not usual for persons to give two bonds at the 
same sale, and nothing is said by the witness, of the bond 
for $402; and, therefore, it will be more satisfactory to have 
the subject re-examined, so that it may appear from the ac- 
count of sales, or the sureties to the notes or otherwise, 
that the two notes were really given for different debts. 
Another doubtful item is, the sum of $1,062:50, claimed 
on a transaction of this sort. In October, 1822, Nathan and 
William W. Chaffin borrowed from the bank at Salisbury, 
on a note made by Nathan, and endorsed by the other, the 
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sum of $2,000, to be invested, as they said, in a pork specu-June 1839 
lation. On the 25th of January, 1823, William W. gave to —- 
the other, his covenant to pay one half of the sum in regu- ¢, 4). 
lar bank instalments; and, on that instrument, this charge is v. _ 
founded. The court would feel more secure of making g inp. 
right decision, if it appeared that the speculation were aban. Chafin,p. 
doned, or that it had been completed, and the pork sold or ¢)", 
divided; upon which points, or any others relative to the et al. 
matter, the defendant can be again interrogated or the par- 

ties offer proof. 

The remaining items arise upon two notes, in which, from 
inspection, it is not clear whether they were intended to be 
payable to Nathan Chaffin, Junior, or Senior, as the word is 
abbreviated, and the letters imperfect. The one is for $110, 
dated March 10th, 1822, and the other is for $200, dated 
June 14th, 1821. The latter may be explained by proof, as 
to which of the persons sold the land in Ashe county that is 
mentioned in it. This note has obviously also been cut or 
mutilated at the bottom. The master thinks it was probably 
done in the office, in separating it from the deposition in 
which its execution was proved. But as it has to go before 
the master again, the plaintiffs will have the opportunity of 
interrogating the defendant upon every part of the case. 

All the exceptions are thus disposed of, except the 7th and 
11th, which object that the master has not found the values 
of the lands devised to John A. and George H. Chaffin, res-1t is no 
pectively, nor the value of the personal estate of the testator 8°°U' of 


which came into the hands of John A. Chaffin: and also ob-to a mas. 
ject, that the plaintiffs i in the second bill cannot charge John that ay 
A. and George H. in respect of the real assets. These, as —mweel 
exceptions, cannot be sustained, because the reference did no ens 
include the subjects. Whatever benefit the exceptants may the Soa 
be entitled to, from the matter therein set forth, they will, of ** 
course, have, upon any motion that may be made for further 
directions. 

With the exception of the points re-committed to the mas- 
ter, as herein stated, the report must therefore stand con- 


firmed. 


Per Curiam. | Order accordingly. 
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June 1839 STEPHEN LYON vs. CHARLES L. CRISSMAN. 


The objection, that an agreement is void, because not reduced to writing, 

{/- cannot avail a party, unless he sets it up in the pleadings. 
oY te a 4 When the plaintiff avers one agreement, and the defendant sets{up anoth- 
An er, as to the terms upon which a sheriff’s deed was made to the de- 
ig gwrr fendant, and either may consist with the fact; if the sheriff were not a 


. 28% party to the agreement between the plaintiff and defendant, the proof 


of it by parol will not violate the rule which forbids parol evidence to 
be received to contradict or explain a written instrument. 


The plaintiff charged by his bill, filed against Charles L. 
Crissman, in his life time, that he purchased a tract of land, 
at execution sale, for $101; and that he borrowed of Criss- 
man $75, to enable him to make up the amount of the pur- 
chase money; and that, thereupon, and for the purpose of se- 
curing the re-payment of the sum so advanced, the sheriff 
was directed to make, and did make, a conveyance of the title 
to Crissman. He further charged, that he had since tendered 
the amount borrowed, principal and interest, but Crissman 
had reiused to receive it and to convey the land. The lat- 
ter, by his answer, admitted the original purchase by the 
plaintiff, and the making of the title to Aim by the plaintiff’s 
direction; but denied the agreement upon which the plaintiff 
charged this to have been dore. On the contrary, he aver- 
red that when the plaintiff applied to him, immediately after 
bidding off the land, for the loan of $75, to enable him to 
complete his purchase, the defendant refused to advance the 
money; and, thereupon, the plaintiff not only voluntarily 
transferred the bid to the defendart, but lent him $26 to pay 
for the land. 

After replication to the answer, the original defendant died 
—his representatives were made parties--and the cause was 
heard upon the proofs. 


J. T. Morehead for the plaintiff. 
D. F. Caldwell and Boyden for the defendant. 


Gaston, Judge. The only matter in contestation is, what 
was the agreement upon which the plaintiff transferred to 
Crissman the benefit of his bid at the execution sale. The 
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latter has insisted that it was an act purely gratuitous—and June 1839 
that Lyon was to be in no way interested in the purchase. a 
‘There are several circumstances, rendering this representa- _y, ' 
tion highly improbable. 'The’ answer avers that the defend- Crissman. 
ant had sold the land, so conveyed to him, for tobacco, and 
had tendered to the plaintiff his rateable proportion of this 
tobacco. What means this a. ged tender, if Lyon had no 
interest in the land? Again, the price bid by Lyon was $101; 
he was able to pay, with his own means, but $26, and ap- 
plied to Crissman for a loan of $75, to enable him to com- 
plete a highly desirable purchase—and, instead of this ar- 
rangement, Crissman takes the land to himself, at $101, pays 
$75 with his own money, and borrowed from Lyon the $26, 
being the exact and full amount of all he had been able to 
get together, to make his payment. And this is alleged to be 
done solely to disappoint the next highest bidder to Lyon. 
And for the money, so lent by Lyon, there is no security. 

But, the proofs are full and positive—so much so, that the 
only defence made at the hearing was, that no parol evidence 
ought to be received of the agreement. If the objection be, 
that the agreement is void, because not reduced to writing, 
and this objection could avail any thing, it should have been 
set up in the pleadings. But this has not been done. The 
plaintiff avers one agreement, and the defendant sets up an- 
other; and the parties have left it to proof which representa- 
tion of the transaction is the true one. Hither may consist 
with the fact of the sheriff’s deed having been made to the 
defendant. The sheriff was no party to the agreement, and 
the proof.of it does not violate the rule which forbids parol 
evidence to be received to contradict or explain a written in- 
strument. 

The conveyance of the legal estate to the original defend- 
ant is declared gocd, as a security for the money advanced 
by him to the plaintiff; the ordinary accounts as between 
mortgager and mortgagee are to be taken; and the plaintiff is 
to be let in to redeem, on payment of what may be found due, , 


Per Curiam. Decree accordingly. 
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June 1839 ELIZABETH HOLLOMAN ts. ABNER HOLLOMAN. 














The Supreme Count has only appellate jurisdiction of a suit for divorce 
when brought in the Court of Equity, as well as when breught in the 
Superior Court of Law, under the revised statute “concerning Di- 
vorce and Alimony,” 1 Rev. St. ch. 39. 







This was a divorce cause, begun by bill filed in the Court 
of Equity for Wayne county, and answered by the husband. 
After replication and much evidence taken, the cause was set 
down for hearing, and then transferred to this Court to be 
heard. 


J. H. Bryan for the plaintiff. 
No counsel appeared for the defendant in this Court. 














Rurrin, Chief Justice. On the hearing, a doubt of our 
jurisdiction, in the present stage of the case, occurred to the 
Court; and on examining the revised statute, 1 Rev. St. ch. 
39, we are satisfied the doubt is well founded, and that the 
cause must be remanded for the purpose of decision, in the 
first instance, in the Court of Equity below. 

By the act of 1814, the jurisdiction was vested exclusively 
in the Superior Courts of Law; and, in order to prevent di- 
vorces by collusion, it is provided that the material facts 
charged in the petition shall be submitted to a jury, upon 
whose verdict, and not otherwise, the Court shall decree; and, 
by the act of 1827, ch. 19, an appeal, after final judgment in 
the Superior Court, is given to this Court, “whose duty it 
shall be, according to the facts ascertained in the Superior 
Court, to make such a decree as shall be just.” Then came 
the act of 1834, whereby a concurrent jurisdiction in the 
Courts of Equity is created. As this last act is silent as to 
the mode of proceeding in the Court of Equity, it might, 
perhaps, have been supposed that the Legislature intended 
the proceedings to be according to the established course of 
that Court. Against that construction, however, strong rea- 
sons existed in the provisions already quoted, of the two pre- 
ceding acts, inasmuch as all the acts being in pari materia, 
ought tobe interpreted together. ‘The same important con- 
siderations, which require proof from the parties of the al- 
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Jeged causes of divorce, and that those proofs should be sub- June 1839 

mitted to a jury, exist, whether the trial be on one side or the Holloman 
" olloman 

other of the Superior Court. At all events the act made no =>, 

change as to the mode of bringing a cause into this Court; Holloman 

and, therefore, as the act of 1827 legislates on this point spe- 

cifically, it cannot be inferred, from the general ferms of the 

act, of which the object was chiefly the more convenient 

dealing with applications for alimony, that it intended to an- 

nul the special provisions respecting the jurisdiction of the 

Supreme Court. 


But, whatever might have been the construction of those 
acts, standing in the statute book thus separated from each 
other, there can be no doubt of the sense in which those pro- 
visions are to be received, as they are found now, condensed 
intv one chapter of our statute book. By the Ist section of 
ch. 39, the jurisdiction’ of divorce and alimony is possessed 
by the Superior Courts of Law and the Superior Courts of 
Equity; and by the first proviso of the 5th section, the lan- 
guage of the act of 1814 is repeated, “ that in all suits com- 
menced under ¢his act, the material facts shall be submitted 
to a jury.” By positive enactment, therefore, the mode of 
trial in the Court of Equity is now to be by jury. That can 
be much more conveniently done on the Circuit than in this 
Court; which furnishes a further reason why we should not 
enlarge our jurisdiction without a plain mandate from the 
Legislature. But in the 13th section there is found the re- 
striction of the act of 1827, re-enacted as to the appeals from 
a Court of Law, and extended to those from a Court of Equi- 
ty. The words are, that “in every case of an application 
for a divorce, and a final judgment thereon by the Superior 
Court of Law or Court of Equity, it shall be lawful for the 
party against whom such judgment is rendered, to appeal 
therefrom to the Supreme Court; whose duty it shall be, ac- 
cording to the facts ascertained in the Superior Court, to 
make such decree thereon as shall be just.” It seems plain, 
from these quotations, that the only question the parties were 
allowed to bring here is, what decree, wpon the case stated 
and found in the record, ought the parties to have, regard 
being had to their personal rights and happiness, and to the 


10 
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June 1839 cause of good morals in a well regulated Commonwealth. 
The Court having only an appellate jurisdiction, must re- 
mand the cause to the Court from which it came. 


Per Curiam. Cause remanded. 


EPHRAIM DICKEN, Ex’r. of GODWIN COTTON os. JOHN 
W. COTTON et uxor et al. 


A lapsed legacy of slaves will not pass under the residuary clause of 
a will giving “the residue or balance” of the testator’s money;” 
but will be a residuum of the testator’s property, undisposed of by 
his will, and of course goto his next of kin. 

The case of Simms vs. Garrott, 1 Dev. & Bat. Eq. Cas. 395 approved. 

A charge on a partial residue given in the will, operates for the benefit 
of the other legatees; but none of the legacies are to abate, unless the 
undisposed property should prove insufficient for the payment of debts. 


This bill was filed by the executor of Godwin Cotton, for 
advice as to the construction of his will, which contained, 
among others, the following clauses, to wit: “I give and be- 
queath unto Gemison G. Cotton, son of Arthur L. Cotton, 
two hundred and fiftydollars. 2ndly, I give and bequeath 
unto Edwin Whitehead, son of Joseph Whitehead, deceased, 
two hundred and fiity dollars. 3rdly, I give and bequeath 
unto Mary Godwin Cotton, daughter of Joseph Whitehead, 
deceased, two hundred and fifty dollars. 5thly, I give and 
bequeath unto Laura P. Cotton, wife of John W. Cotton, 
Eliza Thompson, wife of Noah Thompson, and Ephraim 
Dicken of 'T'arborough, all my negroes, (except negro man 
Eli,) to be equally divided between Laura P. Cotton, Eliza 
Thompson, and’ Ephraim Dicken, share and share alike.— 
6thly, 1 give and bequeath unto my negro man Eli, his free- 
dom, and three hundred dollars in money, to be left in the 
hands of my executors, &c. 9thly, It is my will and desire, 
that after all my just debts are paid, and the aforesaid lega- 
cies are paid, that the residue, or balance of my money, be 
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equally divided between Henry L. Irvin, Thomas B, Irvin, June 1839 
and Christopher L. Dicken, share and share alike.” 


. . as ‘ Dicken 
The executor charged in his hill, that Gemison G. Cotton ‘ 


and Eliza Thompson had died before his testator, whereby, Cotton 
he was advised that their legacies had lapsed. He then stat- eo 
ed that there was a deficiency of assets to pay the debts, ex- 

cept from the hire of the negroes, and that he was advised 

the persons entitled to the negroes, were entitled to their hires, 

to be reimbursed from the residue of the estate; and that 

there was no fund in his hands to pay the pecuniary lega- 

cies mentioned, except the negroes given to Eliza Thomp- 

son, and which lapsed by her death, before the death of his 
testator; but, as to that, and the negro Eli, the executor said 

that he was in doubt whether they passed under the residu- 

ary clause in the will; whether the legacies were to be paid— 

if paid at all—as to their whole amount, or should abate 

pro rata; or whether, as to the negroes given to Eliza 
Thompson, and the man Eli, the testator died intestate, and 

the said negroes thereby went to the next of kin of the tes- 

tator. 

To the bill, answers were filed, and upon the hearing in 
the Supreme Court, whither the cause was transmitted, it 
was represented that the man Eli had refused the gift of 
freedom, on account of the requisition in the law that he 
should leave the State. 


B. F’. Moore and Iredell for the next of kin. 
Badger and J. H. Bryan for the residuary legatees. 


Gaston, Judge. It is represented by the parties in this 
suit, that the negro man Eli refuses the gift of freedom, be- 
cause of the condition to leave the State, which the law an- 
nexes to emancipation. The question, therefore, is not pre- 
sented whether, since our act of 1830, (1 Rev. Stat. ch. 111, 

- sec. 58,) a bequest of freedom to a slave is to be deemed 
null, or construed an injunction on the executor to procure 
his emancipation, according to the provisions of that act. 

The legacy to Eliza Thompson, having lapsed by her 
death before the testator, the negroes bequeathed to her, as 
well as the negro Eii, fall into the residuum of the testator’s 
estate; and the question is, whether that residuum is disposed 


~ _ 
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June 1839 of by his will. The defendant Irvin, and others, claim it, 

“~~~ under the 9th clause of the will. We are of opinion, how- 
ever, that the terms made use of in that clause, “the residue 
or balance of my money,” are not general enough to take in 
these negroes. Simms vs. Garrott, 1 Dev. & Bat. Eq. Cas. 
395. ‘They are therefore indisposed of by the will, and go 
to the next of kin. 

The charge on the partial residue, bequeathed in the 9th 
clause, operates for the benefit of the other legatees. But 
none of the legacies are to abate unless the undisposed pro- 
perty should prove insufficient for the payment of debts, 


Per Curiam. Decree accordingly. 


JOHN M. CLOUD et. al. rs. JOSEPH MARTIN, Adm’r of JOHN 
MARTIN, 


Where a testator directed that his infant grand-son and grand-daughter, 
who were orphans with but little property, should “ be raised and ta- 
ken care of” by their uncle; that the grand-son should * have, at the 
age of twenty-one, a small negro boy, and a horse and saddle worth 
$75; and be educated so as tu understand an know the English, Latina 
and Greek languages; and after this far learned, to be got to the study 
of the law, if capacity will allow of it; and that the girls should “be 
educated so as to read and write, 7/ was held, that the direction in the 
will created a charge upon the testator’s estate for the support of the 
grand-son during his minority, and for his education at the common 
grammar schools or academies of the country, but not for sending him 
to College, or supporting him during the time he might be studying 
the law, or any other profession; and that the testator did not mean to 
maintain his grand-daughters absolutely until full age or marriage, but 
intended to provide for the expenses of their tuition, board and clothing 
up to the age at which young women in the same station are deemed 
capable of providing for themselves, or of rendering such services in 
the paternal household as will compensate for their maintenance. 


The plaintiffs were a grand-son and two grand-daughters of 
John Martin, who made his will and died_in 1822. Their 
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father died intestate, leaving very little property, in 1814, June 1839 
when they were quite young. The grand-father, by his will, Clea 
: . A loud 
desired “ that my three grand-children, John Martin Cloud, et al. 
Mary Ann Cloud and Jeroam Elizabeth Cloud be raised and ,, ¥-. 
. : : Martin, 
taken care of at the direction and care of my son, James Mar- 
tin; and the two girls be educated so as to read and write, and 
Martin, as hereafter mentioned in this will. I also will that 
John M. Cloud have, at the age of twenty-one years, which 
I now will and bequeath to him, a small negro boy by the 
name of Saunders; also one horse and saddle, worth $75; and 
be educated so as to understand and know the English, Lat- 
in and Greek languages; and after this far learned, to be got 
to the study of the law, if capacity will allow of it.” The 
testator did not nominate an executor; and his son James, 
who is mentioned in the recited clause of the will, and anotli- 
er son, Joseph, the present defeidant, took out letters of ad- 
ministration with the will annexed; and said James was al- 
so appointed the guardian of the three plaintiffs respectively. 
James Martin chiefly acted in the administration, and died 
insolvent, in 1833; and there was no personal representative of 
him. For a time, the said James sent the plaintiffs to school; 
but he then resigned the guardianship, and their mother be- 
came the guardian of the plaintiffs;and received from the ad- 
ministrators some inconsiderable sums for the support and ed- 
ucation of the plaintiffs. ‘The mother then resigned, and an- 
other guardian was appointed for John M. Cloud; to whom 
it does not appear that any funds were paid, though he sent 
his ward to a grammar school, with the approbation of James 
Martin. 
The bill was filed by the three grand-children against Jo- 
seph Martin, the surviving administrator, to have the value of 
the bequests in their favour ascertained, and also the sums 
that have been applied for their benefit; and after deducting 
the same, to have the residue, whatever it may be, raised out 
of the estate and paid to them. 
The bill did not charge that there was any deficiency in 
the education of the female plaintiffs; and, indeed, their moth- 
er proved that they were instructed according to the direc- 
tions in the will. But, the bill alleged that they were not 
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June 1839 sufficiently provided with clothing; and that neither for that 


Cloud 
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nor their schooling was payment made by the administrators, 
or either of them, 

The bill charged, in respect to the other plaintiff, John M., 
that he was imperfectly educated, inasmuch as he was not 
sent to College at all, nor to good grammar schools, nor fora 
sufficient length of time; that being desirous of pursuing the 
liberal profession, designated by his grand-father, he went to 
school upon his own credit, and obtained a defective knowl- 
edge of Latin and Greek, and also studied law; that he owed 
therefor considerable sums of money, which ought to be re- 
imbursed to him out of his grand father’s estate; and also a 
reasonable sum for board and clothing, during the periods of 
pursuing his studies. 

The answer insisted that the plaintiffs were sufficiently ed- 
ucated; and if not, that the superintendence of their education 
was a personal trust confided by the testator to James Martin, 
for the violation of which the defendant ought not to be lia- 
ble. ‘The answer also stated that James Martin came to an 
account with the persons entitled under his father’s will, and 
had credit for sums laid out for the plaintiffs, and yet had a 
balance in his hands of $800, which was applicable to the 
uses of the plaintiffs, and had never been accounted for to 
the other persons entitled; and, thereupon, insisted that a 
proper fund was thus in the proper hands for the benefit of 
the plaintiffs; and that, if it had been lost by James Martin’s 
insolvency, the estate could not be charged with it a second 


time. 


Boyden and Badger for the plaintifis. 
J. T.. Morehead for the defendant. 


Rurrin, Chief Justice, having stated the case as above, 
proceeded as follows: We had occasion, in an action at law, 
some years ago, to intimate some of the opinions we had up- 
on this will. Cloud v. Martin, 1 Dev. and Bat. 397. Upon 
a re-perusal of it, we all think as we then did. as to the ex- 
tent of the benefit intended for the grand-son. The education 
to be provided from the estate, was that which would be re- 
ceived during the period the children were to be “ raised and 
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taken care of” by their uncle; which, it seems to us, must be June 1839 
while they were infants and going to school. The testator 
did not mean that James Martin should control the grand-son roe 
in the choice of a profession; and, of course, not that his mair- — v- 
tenance, while he was studying a profession, should be paid — 
out of his estate. The testator could not have intended to 
make his bounty in this respect dependent upon his grand- 
son’s being fit for, or choosing the profession of the law only. 
It would not be reasonable to suppose so; and it seems quite 
clear that there would be no pretence for claiming his support 
out of the estate, while acquiring any other profession or art. 
It follows, that it is to be the same, should he study law. 
The reason why the allowance was not continued by the tes- 
tator was, that at full age the grand-son would have the en- 
tire control of the capital of his own small property, and its 
accumulations during his minority, as well as the specific 
legacies given in the will; which together, would be an ade- 
quate provision for this purpose. 
From the terms employed by the testator, we conclude al- 
so, that it was not his purpose to have this young man sent to 
College at the expense of his estate. If it had been, there 
would not have been the restriction to the three languages, 
which constitute the rudimental education of grammar 
schools or the academies of the country. At institutions of 
that character, it appears, by the evidence, the testator had 
placed some of his own sons, and tf at one of them was then 
sent to college. Though himself itliterate, the testator was 
aware, from experience, of the difference between those sem. 
inaries of learning. We have no doubt, therefore, that he 
designed to have this youth bred at such grammar schools in 
his vicinity as his own sons had been brought up in, under 
his own directions; and that his clothing should be of that 
plain and cheap kind which is made in country families, such 
as he provided for hisown sons, while at those schools. The 
expenses of such clothing and his board, at school, during a 
reasonable period for the acquisiticn of the specified degree 
of knowledge, we think, is charged on the testator’s estate. 
What education this person acquired, how long he was at 
school, whether the schools were proper, how much longer 
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Juue 1839 or to what other schools, if any, he ought to have been sent, 
“Clog reall questions on which the case must go before the mas- 
et al. ter, if either of the parties wish an enquiry upon them. So 
it must be referred to the master, to ascertain what were the 
expenses of this plaintiff’s board, clothing and tuition, while 
at school, or what would be a reasonable sum therefor, ac- 
cording to the particulars already mentioned; and what pro- 
portion of such expense was defrayed by James Martin, or 
out of the testator’s effects; and what proportion remains still 
unpaid. 

The Court is also of opinion, that the testator did not mean 
to maintain his grand-daughters absolutely until full age or 
marriage: nor to take them from under their maternal roof 
and government. He meant that the expenses of their tui- 
tion should be borne by his property, and such plain apparel 
found during the time as was usual for children in the coun- 
try, and also their board, if it became necessary that they 
should be sent from home to go to school, or to a propet 
schoo]. Of course, this allowauce cannot be extended be- 
yond the age at which young women in the same station of 
life with these are deemed capable of providing for them_ 
selves, or of rendering such services in the paternal house. 
hold as will compensate for their maintenance. What shall 
be a proper allowance in this case, also, is a question which 
must go to the master; to whom the parties can give evidence 
directed to the point; and, likewise, what sum has been paid, 
atid onght yet to be paid, on that account. 

At present, it is not necessary the Court should say any 
thing on that part of the defence set up, which is founded on 
the supposition that an ample fund was raised and retained 
by James Marin; and, therefore, that the estate ought not to 
be burdened again. What may be the law, if the fact should 
so turn out, it may be material hereafter to inquire. But, it 
ony ne does not appear, as yet, that any fund was set apart for this 
halanee of purpose; but only that James Martin, as administrator, had a 
the resi: ‘ua- ° : ° ° — ° 
rv e-tate in balauce of the residuary estate in his hands, which, it is said, 
hishands. he wasted. Now, admitting it to have been so, that loss 


and — ought not to fall on these persons more than on the resid uary 
nso vent, . . } . : 
the loss  legatees; for it was nut set apart or dedicated to this purpose 


v. 
Martin, 
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in particular, or in any manner secured therefor. The loss June 1839 
must, therefore, fall on those entitled to the residue. coniaieein 
As the defendant does not admit assets of the testator in those enti- 


° . od on oie tled to th 
his hands to answer this demand, and denies his liability for sudne,end 
the devastavit of James Martin, of course, an account must ,°% 07 Move 
be taken of the estate of the testator that was, at his death, benefit a 


liable under the will to this charge, and of its administra- sum was di- 
tion, so as to shew whether the defendant has, or ought Se lang 
have, of the estate of his testator, any tund to answer the re- 


covery of the plaintiffs. 
Per Curiam. Order accordingly. 


WILLIAM P. WITHERSPOON et al. v. WILLIAM B. DULA etal. 


When the depositions of the witnesses in an equity suit, transmitted to 
the Supreme Court for hearing, are in such direct conflict with each 
other, that it is evident perjury has been committed, but the court 
cannot tell on which side the guilt lies, it will direct feigned issues to 
be made up and tried in the Superior Court, where the witnesses 
may be personally examined in open court, instead of empannelling a 
jury before it, the Supreme Court, under the special authority confer- 
red upon it for that purpose, where such personal examination cannot 
be had. 


Per Curiam. The Court is wholly unable to satisfy 
itself,upon the proofs which have been taken in this cause, as 
to the truth of the matters of fact therein putin issue.— 
Witnesses are in direct conflict with each other, so that there 
is certainly perjury on one side or the other, and the Court 
cannot tell on which side this guilt lies. To satisfy its con- 
Science, it is obliged to call in the aid of ajury; but before a 
jury empannelled in this Court, under the special authority 
which the law has conferred for summoning such a jury, 
the witnesses cannot be personally examined. Such a jury, 
-therefore, would have no further means of testing the credit 


of the witnesses, than is possessed by the Court. Under 
11 
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June 1839 these circumstances, the Court deems it proper to direct 
feigned issues to be made up and tried in the Superior Court 
of law for the county of Wilkes, to ascertain, Ist, whether a 
certain bond for the sum of $395, or thereabouts, executed 
on or about the 25th of September, 1829, by the defendants 
William B. Dula and David E. Horton, payable twelve 
months after date, to William Dula, Senior, and John With- 
erspoon, administrators of Thomas Dula, deceased, was de- 
stroyed by the said William Dula, Sen., in his life time; 
2udly, whether the said bond was executed by the defend- 
ants upon an engagement of the said William Dula, Sen., 
that he would settle the same in account with his intestate’s 
estate, and the said defendant should not be required to pay 
the same; and, 3rdly, did the said William Dula, Sen., in his 
life time, account for the said bond, in settlement with his 
co-administrator, as being paid off by him. The decretal or- 
der, will, particulary, specify the manner of trial of said is- 
sues, 


SETH SPEIGHT vs. JESSE SPEIGHT et. al. 


If an answer be directly responsive to the material facts charged in the 
bill, and be clear, precise and positive in its denial of them, and be not 
disproved or discredited in this part by what is found in any other part 
of it, the testimony of a single witness, where there is no circumstance 
to corroborate it, will not be sufficient to entitle the plaintiff to a de- 
eree; especially if the testimony of such witness be equivocal or eva- 
sive. 


Thomas Speight became indebted by note to one Harper, 
in the sum of $400, and Jesse Speight and Lemon Speight 
also executed the note as the sureties of Thomas. In 1829, 
Harper brought an action at law on the note, and obtained 
judgment; and, thereupon, Thomas Speight filed his bill in 
the Court of Equity, to be relieved against the note and judg- 
ment, upon certain equitable grounds therein stated, and ob- 
tained the usual preliminary injunction. For the prosecution 
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of that suit, the present plaintiff, Seth Speight, was the surety June 1839 
of Thomas Speight. While that cause was pending; Thom- a 
as Speight’s property was all sold under other executions, . 
and he became insolvent. The injunction was dissolved, Speight 
and the bill dismissed, and a decree taken against Thomas “ *" 
Speight and the present plaintiff for the debt. A question, 
in that state of facts, arose between Seth Speight on the one 
hand, and Jesse Speight and Lemon Speight on the other, 
which of them was liable to pay the debt to Harper, or in 
what proportions it was to be paid by them respectively; and 
those parties agreed to refer that question to the arbitrament 
of a gentleman of the bar. Accordingly, a case was stated 
by the counsel of those parties respectively, on which an a- 
ward was made against Seth Speight. The case, thus drawn 
up, was lost, and the particular contents did not appear. The 
award was made in May, 1833, and was in these words: 

“T have considered the statement submitted to me by Jesse 
Speight and Lemon Speight of the one part, and Seth Speight 
of the other, examined all the papers accompanying it, and 
reflected on the principles of equity on which the controver- 
sy ought to be decided. It is not alleged in the statement that 
the bill of injunction, filed by Thomas Speight, was at the 
request or with the concurrence of Jesse Speight or Lemon 
Speight; nor that Seth Speight became bound as security for 
Thomas, at the instance or request of Jesse or Lemon. As 
these facts are in the highest degree material, I must pre- 
sume that they do not exist, or.that they would have been 
stated. My opinion, therefore, is predicated upon the as- 
sumption that they do not exist.” 

“T consider the rule in equity to be well established, that 
if any person enters into an arrangement with the creditor, in 
order to prevent or postpone the collection of the debt from 
the principal debtor, by which arrangement he renders him- 
self liable to the creditor for such debt, the original sureties 
for the debtor have a right, on discharging the debt, to be sub- 
stituted in the place of the creditor, and to resort to the secu- 
rity thus given to the creditor for their re-imbursement. Be- 
lieving this to be the established rule, I am obliged to decide, 
that, in equity, Seth Speight is, as between him and Jesse and. 


Speight 
v 
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June 1839 Lemon Speight, bound for the payment of the entire debt in 
"Speight question.” ) 
v. Seth Speight filed this bill against Thomas Speight, Jesse 
Speight Speight and Lemon Speight’s administrator, in September, 
ais 1834; and, amongst other things, alleged therein that since 
the award was made he had been informed, by Thomas 
Speight, that Jesse Speight, before the said Thomas applied 
for the injunction against said Harper, not only consented, 
but strenuously urged and advised, the said Thomas to ap- 
ply for and obtain the same; which statement of said Thomas 
the plaintiff charged to be true, and that a knowledge of the 
same was withheld from the plaintiff, by said Jesse, and also 
from the arbitrator, to whom, in good faith, it ought to have 
been communicated. ‘The bill thereupon insisted, that as the 
material facts had been suppressed and withheld from the 
plaintiff’s knowledge, the defendant, Jesse, could not, in equi- 
ty, derive any benefit from the award. The bill prayed that 
Jesse Speight might, therefore, indemnify the plaintiff and 
refund to him the whole or such part of the said debt as in 
equity he ought. 

The answer of Jesse Speight admitted most of the facts set 
forth in the bill, and, amorg them, that Thomas Speight had 
become insolvent. But, it denied that he was insolvent, when 
the judgment at Jaw was obtained, and affirmed that the debt 
could then have been levied of his estate, if the plaintiff had 
not interposed and become his surety for the injunction. The 
answer then insisted on the award, as a bar to the relief 
sought; and “ denied positively that he, this defendant, ever 
advised or urged Thomas Speight to file the bill of injune- 
tion, or that he ever consented, directly or indirectly, that 
said Thomas should file said bill: On the contrary, the said 
Thomas détermined on his course without consultation with 
this defendant; and he denied that he knew that Thomas 
Speight was about to procure an injunction, or that he ever 
assented to his procuring it.” 

To the answer, replication was taken; and the plaintiff, 
under an order, took the deposition of Thomas Speight, the 
principal debtor, and one of the defendants. He says, “I 
talked with Jesse and Lemon Speight on the subject, before 
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I filed the bill against Harper, and told them I should file June 1839- 
one, if it could be done; and they said it was. nothing amiss, = 
if it could be done, to condemn the note to pay Harper’s own ‘ 
debt.” To the interrogatory of the plaintiff, “did they ob- Speight 
ject to the bill being filed, or do you think they were con- ala 
senting to its being done”? the witness replied, “they did not 

object, and I have no reason to think they were opposed to 

it.” The plaintiff offered other evidence as to the period 

when Thomas Speight became insolvent; but Thomas 
Speight was the only withess to the point to which his testi- 

mony, just given, related. On the hearing, the counsel for 

the defendant, Jesse Speight, contended that there could not 

be a decree for the plaintiff upon the testimony of that single 
witness. 


J. H. Bryan for the plaintiff. 
Badger for the defendants. 


Speight 
v 


Rurrin, Chief Justice, after stating the case as above, pro- 
ceeded: In the opinion of the Court, the objection taken at 
the bar is, in this case, well founded. It might, indeed, ad- Whether 


mit of much consideration, whether an award fairly made by an qverd 
2 ° ° sir! “ 
an arbitrator, could be annulled, because a fact, which exist- ay 4 ‘arbie 


ed, was not communicated by one of the parties to the arbi- fr an 


trator or to the opposite party, when the person, in whose fa- «4, vecause 
A a fact which 
vour the award is, had not undertaken to state the whole existed, was 


no! commu. 
case, but the award was made upon a case agreed by coun- }2.0cn by 


sel. Assuming, however, that silence upon such an occasion ove of the 
*y ° 4 rties to 
will deprive the party of the benefit of the award, as having the arbitra 


been obtained by fraud on the arbitrator, the plaintiff must}. le 


here fail, for want of proof of the fraud. It consists in con- a on 
cealing the facts that the defendant, Jesse Speight, had advis- yea, be 
v hose ta- 


ed, concurred in and urged the filing of the bill by Thomas your the a- 


Speight. The fact of such urgency, concurrence, or advice, a oa 
and, indeed, all knowledge that Thomas intended to file a dertaken to 
a" 2 . . ‘ s'ate the 
bill, is directly and unequivocally denied; and much more, whole case, 


therefore, is the alleged fraudulent suppression denied. ‘The >" jhe * 


testimony of the witness is by no means clear and pointed. mde upon 
° . . case aq- 
It is quite vague and unsatisfactory. ‘It amounts to hardly greed by 


more than this, that the sureties, to whom he mentioned his _ 
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June 1839 purpose, would not oppose it: they said, “it was nothing a= 
Speight miss—they did not object.” But they did not assent, or say 
v.  ordo any thing that could be construed into concurrence, or 
— * more than mere acquiescence in their principal’s pursuing his 
al. ° . . ° ° 

own course in defending himself. If a single witness could, 
therefore, overrule an answer, it could not be one making 
such a statement, in contradiction of the answer, as that be- 
fore us, But the answer is not, like the deposition, equivo- 
cal; nor is it evasive; but it is clear, precise and positive in 
its denial, and directly responsive to the bill on this point. It 
is not disproved or discredited in this part, by what is found 
in any other part of it; and there is no circumstance in the 
case to corroborate the representation of the single witness, 
even in its present unsatisfactory shape. ‘The settled rule 
in this Court is, that the answer must prevail in such a case. 
The bill must, therefore, be dismissed with costs to the de- 

fendants, Jesse and the administrator of Lemon Speight. 


Per Curiam. Bill dismissed. 
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MUNGO T. PONTON, Ex’r. of JOEL H. McLEMORE vs. ELIZ- June 1839 
ABETH McLEMORE et al. 


Where a testator gave to his friend H. D. certain slaves “in trust for 
the support and maintenance of his daughter M. E. A., with an equal 
share of the proceeds of the sale of property which he should empow- 
erhis executors to sell, with the exception of $500, to be taken out of 
the part of his daughter, of the money that might remain after paying 
his debts,” and, after giving certain other slaves to his wife, and her 
children, and directing what property was to be sold, concluded as fol- 
lows: “after the payment of my just debts, the surplus, if any, I wish 
to be equally divided between my wife and her children, and the part 
which I design for my daughter, with the exception of $500 aforesaid, 
to my friend H. D., as aforesaid in trust, for the support and main- 
tenance of my daughter M. 5. A. The property I hereby leave in 
trust, for the benefit of my daughter M. E. A., is to be applied at the 
discretion of the trustee, fot the support and maintenance of M. E. A, 
and her children; and no part or parcel thereof to be subject to the 
debts of her husband.” J was held, that the $500 was taken out of 
the daughter’s share, and went to increase the balance or “surplus” 
that was to be divided between the testator’s wife and children; 
and that the bequest, in favor of the daughter, was given to her sole 
and separate use for life, and after her death, in trust for her children. 


Joel H. McLemore, by his last will and testament, devised 
and bequeathed as follows: “I give the following property 
to my friend, Henry Doggett, in trust, for the support and 
maintenance of my daughter, Mary E. Avent, viz: Austin, 
senior, Cynthia, Emanuel, Daniel and Chaney, with an e- 
qual share of the proceeds of the sale of property, which I 
shall empower my executors to sell, with the exception of 
five hundred dollars, to be taken out of the part of my daugh- 
ter, of the money that may remain, after paying my just 
debts; the balance of my negroes, I wish to be equally divid- 
ed among my wife and her child James Henry, and the one 
with which she is now pregnant. It is my wish and desire, 
that should I die shortly, that my executors sell the lots and 
houses I own in the town of Halifax, upon such credits as 
may seem to them best calculated to enhance the value of the 
property, together with all household and kitchen furniture; 
and, at the end of the year, [ wish them to sell my land, ly- 
ing below the town of Halifax, and all my stock, crop and 
plantation utensils; the manner of selling, I leave to my ex- 
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June 1839 ecutors; and, after the payment of my debts, the surplus, if 
Ponton 22Y; I wish to be equally divided between my wife Elizabeth 
y. and her children; ond the part which I design for my daugh. 
M’Lemore ter, with the exception of five hundred dollars aforesaid, to 
my friend Henry Doggett, as aforesaid, in trust for the sup- 
port and maintenance of my daughter Mary E. Avent..— 
The property I hereby leave in trust, for the benefit of my 
daughter Mary E. Avent, is to be applied at the discretion of 
the trustee, for the support and maintenance of Mary E. 
Avent, and her children, and no part or parcel thereof to be 

subject to the debts of her husband.” 

This bill was filed by the executor, stating the death of 
the husband of the testator’s daughter Mary E. Avent, and 
the refusal of the trustee to act, and asking the advice of the 
court, as to the proper construction of the will, in the follow- 
ing particulars, viz: First, whether the sum of five hundred 
dollars, directed to be reserved out of the said Mary E. Av- 
ent’s share of the proceeds of the sale, was a legacy given to 
her absolutely, or was intended to be added to the share 
thereof of his widow and her children, or whether the testa- 
tor had not died intestate thereof. Secondly, whether the said 
Mary E. Avent and her children had any other interest in 
the bequests to the trustee, Doggett, beyond support and 
maintenance during their lives and the life of the longest liv- 
er of them; and whether, if they had any interest beyond such 
support and maintenance, the said Mary E. Avent had the 
absolute interest, or she and her children were tenants in 
common, or whether she was tenant for life with the remain- 
der to her children. 


No counsel appeared in this Court for the plaintiff. 
B. F. Moore for Mrs. McLemore and her children. 
Badger for Mrs. Avent and her children. 


Gaston, Judge. One of the questions presented in this 
case is free from difficulty. It is clear that the sum of $500, 
in the testator’s will, is mentioned by way of diminutionof, or 
deduction from, the share of the residue bequeathed in trust 
for Mrs. Avent and her children—and, therefore, the balance 
or “surplus,” to be divided between the testator’s wife and 
her children, is increased by that amount. 
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But the other question is by no means so easily answered. June 1839 
Taking into consideration, however, the pointed declaration oo, 


of the testator, that “ of the part designed for his daughter” he 


v. 


desires that “no part or parcel be subject to the debts of her M’Lemore 


husband;” that the bequest thereof is made to a trustee; that 
the trusts are to be collected from intimations as to the object 
of his bounty in different parts of his will; that in the first 
part, his daughter, Mary E, Avent, is solely named as that 
object; and, in theslatter part, his said daughter and her chil- 
dren are all named as such objects, we are of opinion that the 
testator’s purpose will be most effectually promoted by hold- 
ing that the bequest was made in trust for his daughter, Ma- 
ry, to her sole and exclusive use for life, and after her death, 
then in trust for her children. This interpretation, we think, 
is the more strongly called for, because, if we construe‘the 
immediate beneficial bequest to be made to Mary E. Avent 
and her children, none of the children could take under it, 
but those in being at the death of the testator. ‘This, we are 
satisfied, could not have been his irtention. 

Under this construction, it will be necessary to have a trus- 
tee appointed in the place of Mr. Doggett, who declines to act. 

Per Curiam. Decree accordingly. 


RICHARDSON NICHOLS et. al. vs. JOHN DUNN et. al. 


When an executor returns an account of sales in which he sets forth, be- 
sides the property, the amonnt of sales whereof is stated, several lots 
of corn, cotton, &c., as being sold at the same time, with the prices per 
bushel or pound stated, but without giving the quantity of any one of 
them, or carrying out their amount in money, a commissioner, in ta- 
king an account of the estate, cannot reject these articles; but should 
call upon the executor, apon whom the burthen of proof is thrown in 
such case, for explanation in regard to them; and, if none be afforded 
should charge him with an amount making the assets at least equal to 
the disbursements. : 


On taking the account of the administration of the person- 
12 
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June 1839 al assets of William Keeling, deceased, by his executor, the 
Nichole defendant, Dunn, as directed by the decretal order of this 
et aj, Court, the Commissioner reported that the said executor re- 
v. ceived assets but to the amount of $180:04 cents, while he 
_—_ paid debts of his testator, and made other disbursements on 
account of the estate of his testator, to the sum of $308:07, 
leaving a balance due to the said executor, and for which he 
was, in equity, a creditor, as against the real estate of the tes- 
tator, in the sum of $128:03 cents. To this report the defend- 
ants, the devisees of said real estate, excepted, and all their 
exceptions substantially presented the same objection. It ap- 
peared, from the evidence accomparyg, and referred to in 
the report, that the commissioner fixed the amount of assets 
at the said sum of $180:04 cents, from that amount being 
charged by the executor against himself, in an account of 
sales returned by him to the County Court. But the same 
account sets: forth, besides the property, the amount of the 
sales whereof was stated as aforesaid, several * lots of corn, 
wheat, cotton and wool,” as being sold at the same time; sta- 
ted the prices per bushel or pound at which these articles 
were severaily sold; but gave not the quantity of any of them, 
nor carried out their amount in money. Upon this evidence, 
unexplained, the commissioner, being unable to ascertain the 
value of these omitted articles, left them out of his account of 
the amount of assets—and to this the said defendants except- 


ed. 

































Badger for the plaintiff. 
W. A. Graham and J. W. Norwood ior the defendants. 










Gaston, Judge, having stated the case as above, proceed- 
ed as follows: The Court is of opinion that the exceptions 
are to be allowed, and the report set aside. This evidence 
threw the burthen of explanation on the executor, and those 
who claim through him, the alleged creditor of the real es- 
tate. If no explanation were given, the commissioner ought 
to have inferred that the assets were at least equal to his dis- 
bursements. As the mistake of the commissioner may have 
prevented explanations which ctherwise might and would 
have been rendered, the Court, while it sets aside the report, 
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re-commits the cause for making the inquiries heretofore or- 
dered. 


Per Curiam. Order accordingly. 


WILLIAM M. TUCKER etal. vs. LEWIS WHITE et al. 


A jadgment creditor can only redeem upon the footing of shewing a 
good subsisting mortgage, which the mortgagor could go into a Court 
of Equity and redeem. The right of the creditoris founded original- 
ly on the idea of tacking, so that the mortgagor cannot redeem from 
him, without paying both the morgage money and the judgment debt. 
If, therefore, the mortgagor be excluded from the redemption, it can- 
not be open to his creditors—at all events, only under very special cir- 
cumstances, if at all. 

A mortgagor, and consequently his judgment creditor, cannot, since the 
act of 1826, 1 Rev. Stat. ch. 65, sec. 14, redeem a mortgage, after the 
Japse of the periods therein mentioned, from the time when the right 
of recemption accrued, that is, in the case where no day of forfeit- 
ure was fixed, from the time when the mortgage was created. 


The bill was filed on the 18th day of September, 1835, 
and stated, that the defendant, Lewis White, became indebt- 
ed to the plaintiff, for the price of a tract of land, in the sum 
of $1,200; for which he gave two bonds, dated the 20th 
March, 1819, for $600 each, payable, the one on Ist. De- 
cember, 1819, and the other on 1st December, 1820: that on 
the bond first due, the plaintiff obtained judgment, at law, 
on the 12th of June, 1820, for principal, interest and costs: 
that five days preceding, viz: on the 7th of June, 1820, Lew- 
is White, upon the pretence of owing to one Duke Gwin, the 
sum of $1,7°«, conveyed to one Absalom Bostick, as trustee, 
eight slav_s, being all White had, to secure the same, with 
authority to sell the slaves at any time afler the Ist of De- 
cember, 1820, upon ten day’s notice: that, in fact, White 
owed to Duke Gwin-nothing, or, if any thing, a much smaller 
sum than that mentioned in the deed: that the deed was ac- 
knowledged by the parties, at the court in which the plain- 


289 


June 1839 


—_—_ - -—— 











290 


EQUITY CASES IN THE 


Juue 1839 tiff got judgment, and was registered; but that Duke Gwin 


Tucker 
et. al. 
v. 
White 
et al. 


afterwards endorsed on it a credit for $1,280:80, as of the 
7th of June, 1820, the date of the deed: that the deed of trust 
was contrived by the parties thereto, to defeat and defraud 
the creditors of White, and particularly the plaintiff; and 
that this also was known to Thornton P. Gwin, who was 
the father of said Duke:thatafter the plaintiff gothis judgment, 
White sought to be relieved from the contract, in the Court 
of Equity, and to that end obtained an injunction; and that 
Duke Scales was White’s surety therefor: that the injunc- 
tion was dissolved, and the plaintiff obtained satisfaction, by 
selling, cn the 12th of December, 1820, on his execution 
from the Court of Equity, four of the slaves mentioned in 
the deed of trust, of the price of which a surplus of $102, 
remained in the hands of the sheriff. The bill further stat- 
ed, that on the 11th of December, 1820, Abraham Bostick, 
the trustee, set up to sale the remaining four slaves, in one 
lot, under the deed, and they were purchased by Thornton 
P. Gwin, before mentioned, at the sum claimed by Duke 
Gwin, as being then due to him, which a little exceeded 
$500: that this sale was in further execution of the medi- 
tated frand on White’s creditors, and intended to conceal it 
more effectually: that the said Thornton P. really paid noth- 
ing, but purchased upon a secret trust for White: as one 
proof whereof, it was stated that the slaves were sold for about 
half their value, which was the object of selling all together, 
instead of each separately, as desired by persons who were 
present and wished to bid. 


The bill further stated, that, if the purchase of Gwin was 
not wholly in trust for White, it was upon an agreement 
between Gwin and White, that the latter might redeem 
the slaves, by paying the sum advanced by the former, and 
iiterest thereon; and that, in truth, the purchase .and the 
conveyence were but a security for the sum actually ad- 
vanced by Gwin; and as proof thereof, the bill stated that 
Gwin declared to several persons, while the sale was going 
on, that he proposed to purchase for White, and give him the 
privilege of redeeming, and, for that reason, requested those 
persons not to bid against him; and also, that by White's di- 


‘ 
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rection, Gwin received on the next day, from the sheriff, the June 1839 
surplus of $102, arising from the sale of the other slaves) 
under execution, to be applied towards the debt, for which et al. 
the slaves purchased by Gwin were liable: the bill further |. 
. : . : White 

stated that Gwin took the slaves into his possession, upon  ¢¢ aj, 
his purchase; but charged that it was only for the purpose of 
more completely deluding White’s creditors. 

The bill further stated, that the plaintiff obtained judg- 
ment on his second bond, but was unabie to raise wore than 
a small part of the debt, as he did not then know, or suspect 
any unfairness or fraud in any of the transactions mentioned, 
nor that White had any right of redemption of, or interest 
in, the negroes; nor did any information upon those points 
reach him until May, 1835. The bill, in relation to that 
part of the case, stated, that in 1827, White, having been 
arrested by some creditor, took the oath of insolvency, and 
that the plaintiff believed him to be really insolvent, but at 
the period before mentioned, the plaintiff was informed of 
the preceding circumstances by a nephew of White, and that 
he afterwards applied to Gwin to let him in to redeem the 
slaves, which the latter refused, and at the same time he 
threatened, that unless he quietly went out of the State, he 
would be prosecuted for perjury in taking the insolvent’s 
oath; and thereby induced White to remove in 1832, to 
Tennessze: that upon receiving such information, and hav- 
ing his suspicions otherwise excited, the plaintiff sued out 
process on his judgment, which was then dormant, and re- 
vived it for the sam of $595:88, and sued out a writ of fiert 
facias thereon, and delivered it to the sheriff, who was una- 
ble to levy it, or find any other property of Lewis White, ex- 
cept the four slaves and their increase, purchased by Gwin as 
aforesaid. ji 

The bill was filed against Lewis White, and the execu- 
tors and legatees of Thornton P. Gwin, who died before 
the suit was brought; and prayed that the deed of trust 
made by White and the bill of sale to Guin might be declar- 
ed fraudulent and void as against the plaintiff; or if not, that 
it might be declared that said White had and hath a right to 
redeem the slaves, and that he might be decreed to do so, or 
the plaintiff let in to do so in his stead; or, that the slaves 
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June 1839 might be sold, and the sum due to said Gwin paid thereout, 
Tocker 224 the plaintiff's debt be satisfied out of the surplus; and to 
et al. those ends, that all proper accounts be taken. 
White The defendant, Lewis White, did not answer nor appear, 
et al, and the bill was taken pro confesso against him. 

The other defendants put in an answer, which stated that 
they had no knowledge of the debts from White to Duke 
Gwin, nor of the execution of the deed of trust, nor of their 
testator’s purchase; but that they had always understood, 
and did believe, that all those transactions were fair and hor.- 
est, and were not intended to deceive or defraud any creditor 
ot White: they believed that White did owe to Duke Gwin the 
money for which the four slaves were purchased by their 
testator; and, if not, that their testator was ignorant thereof, 
and paid the sum of $531—the amount of his bid—to the 
trustee or to the creditor himself, in good faith. 

They further stated, that they were ignorant of any a- 
greement for redemption, between White and their testator, 
and never heard their testator admit that any such existed, 
nor did they ever hear White himself claim such nght of 
redemption, nor had any reason to believe, that it was un- 
derstood between said parties, that White could redeem. On 
the contrary, the answer averred that the defendant’s testator 
took from the trustee an absolute conveyance, and always 
had possession of the slaves. claiming according to the terms 
of his deed: and it insisted that the said Thornton P. Gwin, 
and these defendants under him, had had possession under 
his purchase, from the time it was made in December, 1820, 
to the filing of this bill in September, 1835, claiming the said 
slaves adversely and absolutely, and without, in any manner, 
acknowledging any right in the said White, or the said 
White’s in any manner setting up such right or claim; and 
thereupon relied on the lapse of time, and on the statutes of 
limitations as if pleaded. 

To these answers, the plaintiffs put in replications; and the 
parties having completed their proofs, brought the cause to 
this court to be heard. 


Badger for the plaintiffs. 
Boyden for the defendants. 
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Rurrtn, Chief Justice, having stated the case as above, June 1839 
proceeded as follows: Without stating the evidence partic- eat 
ularly, it is sufficient to declare that the Court is satisfied,  ¢ 1, 
from it, that the statements of the bill of the fraudulent in- 
tents of the deed of trust from White to Bostick, and of the 
want of a consideration in that transaction, or in the subse- 
quent sale from Bostick to Gwin, are not supported, but un- 
founded. The plaintiff has himself examined Bostick, and 
he declares his belief throughout the transactions and up to 
the time of giving his deposition, that the deed was a securi- 
ty for sums’ really due to Duke Gwin, or responsibilities in- 
curred by him; and he says further, that he made the sale 
fairly, and that Thornton P. Gwin paid the snm he bid, 
namely, $531. In all this, that witness is supported by Duke 
Gwin, who has been examined by the defendants; and no wit- 
ness testifies any thing to the contrary. The only circum- 
stance of a co::trary tendency is that of the credit on the deed 
of trust for $1,280:80, of even date with the deed. Neither 
party asked an explanation of this entry from either witness; 
and, by itself, it is not sufficient to overthrow the direct as- 
severations of those two witnesses as to the good faith of that 
instrument. If the entry was made at the time it bears date, 
it could not have been deceptive, because it is the same with 
the date of the instrament; and, when it was acknowledged 
and registered, would shew that too large asum had been in- 
serted, by mistake in drawing the deed, or that the debt had 
been reduced before the deed was executed. From the 
amount of the credit, however, it is probable the entry was 
made afterwards, and with the view of regulating the com- 
putation of interest, was dated back. It appears in the bill, 
that Duke Gwin was the surety for White for an injunction 
against the judgment on a bond for this plaintiff for $600, 
due Ist December, 1819; and, probably, the penalty of the in- 
junction bond would be about $1,280: Now, the bill states 
that the sum dne on that judgment was raised by the sale of 
part of the negroes by the sheriff; and, consequently, it ought 
not to be raised again out of the other negroes, if this deed 
was really intended as an indemnity to Duke Gwin for that 
responsibility. He may, therefore, have entered the credit 


Vv. 
White 
et al. 
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June 1839 just before the sale by the trustee, as a discharge of the trus- 
Tucker '©@ from the duty of raising so much from the remaining ne- 

et al. groes, or of suing the sheriff. We can, indeed, only conjec- 
ture, at this day, how the truth was. But, at all events, a 
circumstance, from which inferences may be deduced so con- 





v. 
White 


et al. 
sistent with innocence, ought not to serve as proof of a fraud, 
In our opinion, therefore, it must be declared, that the deed 
to Bostick and the sale by him were fair and good, as against 
the plaintiff. 
Whether It may be a question, whether one can file a bill in the 


one can file character of a judgment creditor of a person stated to be a 


a bill in the 
chameatar of mortgagor, for the purpose of being let in to redeem, without 


a julgment giving to, or admitting in, the mortgagee a good title. It 


person t= would seem to be inconsistent with the scope and object of 


ted to 
m°rtzazor, such a bill, to impeach the title of the person from whom the 


for th par - redemption is sought; and, perhaps, for that reason, we should 
a" ‘© proceed no further in this case. But, we think it best to pass 

without giv- by this point, since it is always more satisfactory to dispose 
po Se aed of a cause upon its merits, or upon some point that would 
tl govern the decision, if the litigation should be renewed. In 
a good title, our opinion, there is such a point in this case, which must 
Quer edt always be fatal to the claim of the plaintiff, i in whatever form 
to be incor it might be presented. Our allusion is to the effect of the 
oe ta lapse “of time under the provisions of the act of 1826, ch. 28, 
such abill, 1 Rev. St. ch. 65, sec. 14, as a bar tu the plaintiff, although 


to impeach it should be admitted there was an agreement for redemption 

the person between White and Gwin. 

from whom 

the redemp- Upon the existence of such an agreement, as a question of 

_—e. fact, the Court entertains, upon the evidence, a confident be- 
lief in the affirmative. It cannot be positively denied, any 
more than admitted, by the defendants, as they were not par- 
ties to it. ‘They leave the plaintiff to his proof; and the plain- 
tiff does prove, by two witnesses, that T. P. Gwin expressly 
informed them that he wished to purchase for the benefit of 
White, who was to have the power of redeeming; and that he 
requested them, therefore, not to bid against him, and they 
accordingly desisted. Besides this direct evidence, there is 
the circumstance—very extraordinary, upon any other sup- 
position—that $102 of White’s mouey was received from the 
sheriff, and applied in part of the purchase money Gwin 
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ought to have paid. An agreement for redemption also ex- June 1839 


plains why White should have agreed to setting up the ne- 
groes in a lump, while persons desired them to be sold sepa- 
rately, and testify that, if they had been so sold, they would 
have brought nearly double the price they did. 

But, supposing the mortgage established, we think the time 
is fatal to the plaintiff. A judgment creditor can only redeem 
upon the footing of shewing a good subsisting mortgage, 
which the mortgagor could come into this Court and redeem. 
The right of the creditor is founded originally on the idea of 
tacking, so that the mortgagor cannot redeem from him with- 
out paying both the mortgage money and the judgment debt. 
If, therefore, the mortgagor be excluded from the redemption, 
it cannot be open to his creditor—at all events, only under 
very special circumstances, if at all. Such circumstances 
the bill professes to bring forward, by accounting for the de- 
lay; because the plaintiff thought the dealings between White 
’ and Gwin fair towards him, and had no suspicion to the con- 
trary, until he received the information of White’s intent, just 
before the beginning of the present controversy. But none 
of those allegations are admitted; nor has the plaintiff offered 
any evidence of their truth. This bill must, therefore, stand 
exclusively on the right of White himself. Now, as to him; 
the act of 1826 is a clear bar. ‘This case falls under the last 
section, which provides for mortgages theretofore made, and 
enacts that “where the right of action has accrued within 
less than ten years, the presumption of payment, satisfaction, 
or abandonment shall arise within thirteen years from the ac- 
crual of the right of action.” Here there does not appear to 
have been any daz of forfeiture fixed. The conveyance to 
Gwin was absolute upon its face; but there was a separate a- 
greement between White and him, that he would convey to 
White, upon the payment of the principal and interest. That, 
either could have insisted on, in this Court, immediately. Of 
course, the time began from Gwin’s purchase, on the 11th 
day of December, 1820, and expired according to the statute, 
on the 11th day of December, 1833—nearly two years before 
the bill was filed. It is charged, however, that advantage 
was taken by Gwin of the criminality of White, in falsely 
13 
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taking the insolvent’s oath, to terrify him from an attempt to 
redeem,-and induce him to leave the State. But the plain- 
tiff has offered no testimony of any undue means on the part 
of Gwin, to induce White to take such an oath, nor to make 
it the occasion of extorting from him the renunciation of his 
rights. In the absence of such evidence, the admitted fact that 
White did take the oath of insolvency, without making an as- 
signment of any interest in these slaves, strongly corrobo- 
rates the legal presumption from the lapse of time. It is not 
to be assumed that the oath was either corrupt or false; and, 
if not, then it establishes that the witnesses were mistaken, in 
supposing that there was an agreement for redemption; or 
that Gwin subsequently satisfied White for the equity of re- 
demption; or that, for some other sufficient motive, the latter 
had abandoned the right. But, as the case goes off on this 
point of time exclusively, and White may have been ruled 
more by poverty than influenced by his own will, or the mer- 
its of the other party, the bill will be dismissed without costs. 


Per Curiam. Bill dismissed. 
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BRYAN BURROUGHS vs. DANIEL McNEILL. June 1839 


Where a plaintiff can have as effectual and complete a remedy in a Court Burronghs 
of Law as that for which he invokes the aid of a Court of Equity— v. 
a remedy, direct, certain and adequate—the defendant may insist that MeNeill. 
this remedy shall be sought for in the ordinary tribunal. But, this ob- 
jection to the exercise of jurisdiction ought to be taken in due order 
and apt time; for, otherwise, if it be one which the party may waive, 

j it will be deemed to have been waived, by failure to bring it forward 
to the notice of the Court in limine. Where the objection has not cne 
ly not been taken in the pleadings, but the defendant has expressly 
submitted to the jurisdiction of the court, by praying of it to decide on 
the question of his liability, the objection must be regarded as one not 
of strict right, bat addressed to the sound discretion of the Court. 

Upon an agreement for an indemnity, the plaintiff has a right, without 
waiting for actual loss, to call on the defendant, in a Court of Equity 
to indemnify him against impending injury, and, to that extent, enforce 
the specific execution of the agreement betweenthem. But, before an 
actual loss sustained, the plaintiff can maintain no action at law upon 
the agreement. 

Where a bond of indemnity is in the hands of the defendant, the plain. 
tiff has a right to go into a Court of Equity for an exhibition of it, and 
for such relief there as, upon its exhibition, may be deemed just; and 
this without any previous demand of the instrument. ‘The want of 
such demand may aflect the costs, but does not per se oust the court 
of the right to decree its exhibition. 

Where an agreement was made between an executor and D. M., that the 

‘“/ latter should take possession of certain slaves belonging to the testa. 

tor’s estate, and keep them until the executor should be called upon 

for them and their hires by the person entitled thereto, and should in- 
demnify the executor from all loss on account thereof; and the execu- 
tor stipulated, that if so saved harmless, he would not, as executor or 
otherwise, have any further claim to said slaves, and moreover relin. 
quish to D. M. all the right which he had, as executor, to them, it was 
held, that the commissions allowed to the executor in his account with 
the persons entitled, for collecting the hires of the slaves while in the 
possession of D. M., belonged to the latter; but that he was not enti. 
tled to the commissions allowed the executor for selling said slaves as ~ 
commissioner under a decree of Court. 








The plaintiff, Bryan Burroughs, filed his bill against the 
defendant, Daniel McNeil, in the Superior Court of Equity 
for the county ot Moore, on the Ist of September, 1835. The 
bill set forth in substance that the plaintiff was the executor 
of one Joseph Duckworth, who, by his last will, had be~ 
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June 1839 queathed certain negroes to his wife for life, but had made no 
Demveghe effectual disposition of the residuary interest therein after her 
y. death—that Mrs. Duckworth died in the year 1829—and the 

McNeill. next of kin of the plaintiff’s testator resided in different parts 
of the United States—that the plaintiff, having possession of 
the slaves, as the executor of Joseph Duckworth, it was pro- 
posed by the defendant that he should take possession there- 
of, as plaintiff’s agent, until distribution should be made a- ) 
mongst the next of kin—that this proposition was assented to 
by the plaintiff, upon the defendant binding himself to deliv- 
er the said negroes to plaintiff, when they should be required 
for distribution, and account to the plaintiff for the hire there- 
of, as the plaintiff would be bound to account to the next of 
kin—that thereupon the defendant executed to the plaintiff 
an obligation to that effect, the precise nature whereof the 
plaintiff could not state, because he permitted the bond to go 
into defendant’s possession, who had ever since retained, and 
yet refused to deliver it. The bill then proceeded to state 
that the next of kin of Joseph Duckworth filed their petition 
against the plaintiff, in the County Court of Moore, and in 
1832, had a decree against the plaintiff for a considerable sum 
of money on account of the hire of the said negroes, since the 
death of Mrs. Duckworth, and during the time when the said 
negroes were held or hired out by the defendant, under the : 
said eagreement—and that the defendant refused to account 
with the plaintiff, or to pay over the hire of the negroes held 
under said agreement. The bill prayed that the defendant 
might be compelled to exhibit to the Court the obligation so 
in his possession, and to account with and pay over to the 
plaintiff what was due for the hire and services of the negroes 
so held, and for general relief. 


The defendant put in his answer on the 5th of March, 
1836. After admitting, in substance, the bequest of the ne- 
groes and the death of Mrs. Duckworth, and that the plaintiff 
was the executor of Joseph Duckworth—the defendant de- 
nied that the plaintiff, upon Mrs. Duckworth’s death, took the 
actual possession of the negroes; but said that the plaintiff, 
claiming the possession of them as executor, and the defend- 
ant having them in possession, and being anxious to retain 
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that possession, in order the better to assert a right which he June 1839 


set up to a share therein, under a conveyance of some of the 
next of kin of Joseph Duckworth, the plaintiff and defendant 
came to the agreement in relation thereto, which was evi- 
denced by two original instruments exhibited with the an- 
swer, one of them being the obligation called for in the bill; 
and the defendant denied that he ever refused to let the com- 
plainant have that obligation, or that the complainant called 
on him therefor. ‘The defendant admitted that under this a- 
greement, he held possession, of the negroes until the sale 
which was made of them in August, 1832. He further sta- 
ted that, in the account taken in the County Court, on the pe- 
tition of the next of kin, the hire of the negroes for 1829, 
1830, and 1831, was estimated at $175 per annum—said that 
the defendant claimed and had allowed to him, one year’s 
hire; and said that he had also received $87, for the hire of 
the negroes from Ist January to August, 1832, when the sale 
under the decree took place. The defendant claimed to be 
entitled to the share of Benjamin Duckworth, in the proceeds 
of the negroes, and to reasonable compensation for his servi- 
ces in managing the estate, and to have delivered over to him 
the proceeds of the sales made in the decree referred to, by 
virtue of his agreement with the plaintifl—which agreement 
he professed he had ever béen willing to execute; and the 
question whether, according to its terms, spirit and meaning, 
he was, in any manner, accountable to the plaintiff, he sub- 
mitted to the determination of the Court. 

The exhibits accompanying the answer both bore date 
27th of February, 1830—the one was an obligation in the 
penal sum of $10,000, payable to the plaintiff, executed by 
the deferdant and two others as his sureties, with a condition 
which, after reciting the will of Joseph Duckworth; the death 
of Hannah Duckworth; the duty of the plaintiff, as executor 
of said Joseph, to see the will executed; the taking possession 
of the slaves by the defendant, under a purchase from the 
next of kin of the testator, or some of them; and the willing- 
ness of the plaintiff to permit the defendant to retain that pos- 
session, and have the title to the slaves properly adjudicated, 
so that he should be saved harmless, as the executor of Jo- 





Burroughs 
Vv 


M’ Neill. 
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June 1839 seph Duckworth, and not made liable for thus suffering the 
Guest negroes to remain in the defendant's possession; proceeded to 
urroughs , ; . 

v declare, that if the defendant should fully indemnify, and save 

M’Neill. harmless, the plaintiff in all suits, judgments, recoveries, and 

all costs and expenditures, whether of fees to attorneys, or 

clerks, or other necessary charges and expenses incurred in 

attending to any suit or suits, orders or decrees, which shall 

be made in any Court of Law or Equity, about and concern- 

ing the aferesaid slaves; and that the said McNeill, upon re- 

covery, should surrender said negroes, or account for their 

value and hire; and, in all respects, save harmless said Bur- 

roughs, and pay all charges and expenses which should arise 

in consequence of said Burroughs having suffered McNeill 

to retain possession of said slaves—then the obligation to be 

void—otherwise in force. The other was a deed under the 

seal of Burroughs, which, after referring to the foregoing ob- 

ligation, declared it to be the inteut of the parties thereto and 

to this instrument, that if McNeill should save Burroughs 

harmless, the latter should not be at liberty to take or recover 

possession of the said slaves; and the latter thereby. agreed, if 

so saved harmless, he would not, as executor or otherwise, 

have any further claim to said negroes; and, moreover, there- 

by relinquished to McNeill all the right which he had, as 
executor, to said negroes. 

Upon the coming in of the answer, an order was made, 
whereby “the cause was referred to the Clerk and Master, to 
take the account without prejudice to the hearing,” and said 
account, having been accordingly taken, and the report there- 
of confirmed by the court, the cause was removed into this 


court for hearing. 





Mendenhall and Winston for the plaintiff. 
Badger, Worth and W. H. Haywood for the defendant. 


Gaston, Judge, having stated the case as above, proceed- 
ed as follows: Upon the hearing, thenght of the plaintiffto an 
indemnnity fromthe defendant, tothe extent of the decree 
made against the plaintiff for the hire of the negroes while 
held by the defendant under the agreement, has not been 
contested; but it was insisted that the plaintiff might have 
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enforced this indemnity, by an action at law upon the bond: June 1839 
that the bond was in the hands of the defendant, by his per- 5 a 
ig . : ‘ urroughs 
mission, and might have been had at any time, upon his de- —y 
mand; and that this being a case where a plain and ade- M’Neill. 


quate remedy could have heen had at law, it was not one 4 ger ct of 


proper for the cognizance of a Court of Equity: that Where suristiction 
SXISTS Whe! 


i > ° x 
a defect of jurisdiction appears at the hearing, the court Will cours of a 
no more make a decree than where a plain want of Equity trrieaja. 
risd ciion 


appears: and that therefore tle bill ought to be dismissed.— "is? clan 
The objection thus urged, is not, properly speaking, because to act be- 


of a defect of jurisdiction. A defect of jurisdiction exists ym me, 


where courts of particular limited jurisdiction undertake \\ i dele- 


to act beyond the bounds of their delegated authority, thority; or 


whe - 
(Green v. Rutherforth, 1 Ves. 471;) or where a Superior perior pooner 
Court of general jurisdiction passes upon subjects which, by eet 
the Constitution or laws of the country, are reserved for the passes upon 


. ° ; : lg a ion . sul jecis 
exclusive consideration of a different judicial or political tri- which, by 
the consiu- 


bunal, as where the Court of Chancery in England under- jution or 

takes to determine cases belonging solely to the cognizance ated 

of the King in council. Penn vs. L’d Baltimore, 1 Ves. reserved for 
the exciu- 


446. In these, and in cases like these, there isa plain defect sive consid- 
of jurisdiction. The exercise of power here would be usur- or ion ot 8 
ifferent ju- 


pation, for no consent of parties can confer a jurisdiction dicial or 

withheld by law; and the instant that the court perceives, toler 

that it is exercising, or is about to exercise, a forbidden or uN- xo e-nsent 
granted power, it ought to stay its action; and, if it do not, of parts 
such action is, in law, a nullity. But the objection here juriedietion 
urged, is, that the court ought not to exercise jurisdiction 0 eNy” 
over a subject upon which it can lawfully act, because the aly 
exertion of its extraordinary powers is not necessary for the onaet ae 


purposes of justice. And, certainly, it isa general rule, that it is exercis- 
where a plaintiff can have as effectual and complete a reme- ins. °F 's *- 
dy in a Court of Law, as that for which he invokes the aid ne for 

-Didden or 


of a Court of Equity—a remedy, direct, certain, and ade- ungramed 
power, it 


quate—the defendant may insist that this remedy shall be P°“C 
sought for in the ordinary tribunal. But there is also a gen- ‘tay its se- 


tion; and if 


eral rule that this objection to the exercise of jurisdiction, it do not, 
such action 


ought to be taken in due order, and apt time; for, otherwise, j, in iaw, 
if it be one which the party may waive, it will be deemed to * "™'y- 
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"June 1839 have been waived by failure to bring it forward to the notice 


of the court, in limine. The objection not only has not been 
taken upon the pleadings in this cause, but the defendant has 


M’Neill. expressly submitted to the jurisdiction of the court, by pray- 


ing of it to decide upon the question of his liability. After 
this submission on his part, the objection must be regarded 
as one notof strict right, but addressed to the sound discre- 
tion of the court. But the objection is, in our opinion, un- 
founded. The plaintiff has a right, without waiting for ac- 
tual loss, to call ,on the defeudant to indemnify him against 
impending injury, and, to that extent, enforce the specific ex- 
ecution of the agreement between them. He shews this in- 
jury to be imminent, for he alleges a decree against him, to 
pay the hires of the negroes to the next of kin of Joseph 
Duckworth; but it nowhere appears that the decree has been 
satisfied; and until it be, he has sustained no Joss, and can 
maintain no action at law upon the bond. Moreover, the 
bond was in the possession of the defendant, and the plain- 
tiff had a right to come into equity for an exhibition of it, 
and for such relief there, as, upon its exhibition, might be 
deemed just. True, the defendant avers, and this averment 
must be taken to be true, that the plaintiff, before filing his 
bill, did not make demand for its production; but he does not 
aver that it was ready to be produced, had it been demanded. 
The failure tomake,this demand will have its proper weight, 
when we come to consider of the costs of the suit, but it does 
not per se oust the court of the right to decree its exhibition. 
The motion to dismiss the bill is therefore overruled. 

The report of the Master, to which no exception has been 
taken on either side, sets forth the amount wherewith the 
plaintiff was charged, in the suit of the next of kin of Jo- 
seph, Duckworth, (in which suit the present plaintiff and de- 
fendant were both parties—defendants,) because of the hire 
of the negroes while in the hands of the defendant, deductin 
therefrom that portion which the defendant claimed before 
him, as the holder of the share of Benjamin Duckworth, and 
finds the balance, with the interest to the Ist of March, 1838, 
to be $587:20. The report further states that the defendant 
denies this amount to be due, and insists that he ought to have 
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a credit for $357:37%, and interest thereon—being the amount June 1839 
of commissions allowed the plaintiff, as executor of Joseph Seneca 
Duckworth, in the said suit, because of the plaintiff having = y 

transferred to him all the plaintiff’s interest as executor in M’Neill. 
that estate. 'The Master does not pass upon this claim, but It ie objec 


submits its validity to the Court. This mode of reporting is tonable for 
objectionable. The Master should decide according to his upon a ref- 


erence 


best judgment upon all the matters of mutual claim and dis- nade to 


charge brovght before him, ahd report his final conclusion lim, 4 ig 
thereon, affording to the parties an opportunity of having that ing upon a- 
judgment reviewed for error upon specific exceptions. But }!,04'",.. 
the report, such as it is, has been confirmed; neither party has og 
prayed for a re-hearing of the order of confirmation, but both its validity 


$ - h rt. 
have argued before us the special matters so reserved by the ji. “shoud 


Master for the consideration of the Court. We have, there- — = 





. : J 4 cording to 
fore, proceeded to ascertain the right in relation thereto. bis best 
judgment, 
Upon looking into the exhibits accompanying the report, 2 Spon all the 
matters 0 


it is manifest that the defendant is in a great error with re- mutual 
spect to the amount of the commissions which, in the suit ae ey 
referred to, were allowed to the plaintiff. The decree of the —— 
Court in that suit was grounded mainly on an account ta- and omelet 
ken by auditors, wherein the present plaintiff was debited aoe ow 


with the hire of the negroes for the years 1829, 1830, and Caren, 
1831; and credited therein, altogether, with the sum of ~ ve N 
$323: 88}. This credit was made up of various items—one moon A 


was for $175—being the hire of the negroes for 1829, and having that 
the interest thereon, which was deducted as set forth in de nt 
fendant’s answer, because of Benjamin Duckworth’s expen- pel 
ses in resisting certain suits affecting the title to the negroes. = exeep- 
Other items are for debts of the testator paid by the plaintiff, “ 
and for debts due to him—and the whole amount of commis- 
sions allowed as a credit to the plaintiffs in that account, is 
but $30:50. The account appears to have been afterwards 
corrected, by allowing the defendant credit for errors in esti- 
mating the amount of debts paid by him, and charging him 
with the amount of the hire from January to August 1832, 
so as to make the ¢ofal amount of credits on the account 
$367:373; but no further sum was allowed as commissions, 


on the administration of his testator’s estate, since the death 
14 
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June 1839 of Mrs. Duckworth. We are of opinion that the defendant 





Burroughs 


- 


is entitled to the benefit of these commissions, because, in 
truth, they are charges against the estate, for the collection of 


M’Neill. the hires of the negroes while held by him and Benjamin 





Duckworth; whom, it is found by the report, the defendant 
represents. It would be contrary to the fair exposition of 
the agreement of the plaintiff and the defendant, that the 
plaintiff should derive profit from the defendant's agency. 
All that he is entitled to is, exemption from loss—this cor- 
rection being made, the plaintiff is entitled to a decree for the 
balance. It appears that in the suit referred to, there was a 
decree that the negroes should be sold; and the plaintiff was 
appointed by the Court, a commissioner for. that purpose. 
The Master’s report does not fairly present the question; but, 


it has been contended here, that the defendant ought to be al- 


lowed, in account with the plaintiff, a credit for these com- 
missions. We think not. These were allowed to the plain- 
tiff, not as executor, but as commissioner. But, even if they 
had been allowed to him as executor, we construe the instru- 
ment exhibited, not as a transfer of the office of executor from 
the plaintiff to defendant—(a transfer which, by law, could 
r.ot be made, )—but as an agreement that the defendant might 
hold the negroes and receive the hire thereof, until they were 
to be surrendered for distribution—and the sale took place 
after they were thus surrendered. 

Very evidently, the claim advanced in the answer, and 
which has not been pressed on the hearing, that the defen- 
dant should have delivered over to him the proceeds of the 
sale, made under the decree for distribution, is unfounded. 

The Master is to be allowed $10, for taking the account, 
ard as it does not appear to us that any demand was made 
on the defendant for a settlement, or for a production of the 
obligation, before this bill was filed, we direct the costs of 
taking that account to be paid equally by the plaintiff and 
defendant; and as to the other costs, that each party shall pay 
his own respectively. 


Per Curiam. Decree accordingly. 
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JOSEPH CHAMBERS vs. JACOB HISE. 


An instrument, purporting to be an absolute bill of sale for slaves, with 
a condition annexed that if the vendee be not “ satisfied’’ with the 
slaves, or the slaves with him, the vendor may “ redeem them at any 
time” by paying the amount of the purchase money, “or a negro girl 
to the satisfaction of the vendee,”’ is not, upon its face, a mortgage of 
the slaves. 


The plaintiff alleged, in his bill, that in the year 1830, he 
obtained of the defendant, by the way of a loan, the sum of 
$300; and that, to secure the repaymeut of it, he mortgaged 
to the defendant a negro woman by the name of Jane, and 
her child. The bill was filed in 1836, fer the purpose of 
redeeming the murtgage. The defendant, in his answer, de- 
nied that the transaction was, in fact, or intended by the par- 
ties to be, a loan of money, and a mortgage of the said slaves 
to secure the repayment of it. He said it was a sale by the 
plaintiff, and a purchase by him, of the slaves; and that the 
condition annexed to the bill of sale was inserted for his, the 
defendant’s benefit, as the slaves were not present at the time, 
and not to make the instrument a security. ‘The instrument 
was in the ordinary form of an absolute bill of sale, with the 
following condition annexed: “'The condition of this bill 
of sale is such, that if the said Jacob Hise is not satisfied 
with the said negroes, or, if the said negroes are not satisfied 
with the said Hise, then the said Chambers has privilege and 
authority to redeem the said negroes, at any time that he 
shall pay, or cause to be paid, to the said Jacob Hise, the 
three hundred dollars, or a negro girl to the satisfaction of 
the said Hise.” 

D. F. Caldwell for the defendant. 


Danixt, Judge, after stating the case as above, proceeded 
as follows: We have examined the instrument of writing, 
said by the plaintiff to be a mortgage, and upon its face we 
cannut hold it to be a mortgage. We have examined all the 
testimony offered, and that does not make it such. The de- 
position of the subscribing witness states, that the parties in- 
tended nothing more than what appears on the face of the 
instrument. According to him, therefore, there was neither 
fraud or mistake in the drawing of the deed. On a view of 
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Juve 1839 al] the other testimony, we find nothing to shew that the 








tranaction was a loan of money by the defendant, and a 
pledge of the slaves by the plaintiff to secure the re-payment 
of the money. ‘The condition appears to have been insert- 
ed only for the benefit of the defendant, if he shou!d not be 
satisfied with his purchase, on seeing the slaves; or if the ne- 
gro woman should be unwilling to live with him. In either 
of the two events, the plaintiff agreed to re-purchase the 
slaves at the same price, in money, or to convey another ne- 
gro girl in exchange. The defendant has never complained 
of his purchase; and we think the plaintiff has no right to 
complain, as the mstrument is not, in our opinion, a mort- 
gage. 
The bill must be dismissed with costs. 


Per Curiam. Bill dismissed 


WILLIAM WOOTEN at. al. vs. ELIJAH POPE et al. 


In a petition for the partition of Jand, or for the sale of it, for that pur- 
pose, under the act of 1812, (1 Rev. St. ch. 85, sec. 7) if the statements 
as to the persons entitled to the land and their respective shares there- 
in, be not sufficiently precise and distinct, the Court will direct a refer- 
ence to the Clerk and Master, for the necessary inquiries as to tbe in- 
terests of the parties. 


This was a petition by some of the tenants in common of ° 
a certain tract of land, against their co-tenants fora sale of the 
land for partition, under the act of 1812; (1 Rev. St. c. 85, 
sec. 7,) but the persons entitled to the land, and their respec- 
tive shares therein, were not distinctly and precisely shown 
either in the statements of the petition, or by the evidence pro- 
duced to establish them. Nor did it plainly appear from the 
record, who had been served with process, or had appeared 
as defendants to the petition; but, nevertheless, the cause was 
set for hearing, and transferred to the Supreme Court to be 
heard. 
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B. F’. Moore for the petitioners. 
Badger and the Attorney General for the defendants. 


Gaston, Judge. The statements in the petition as to the 
persons entitled to the premises, and of their respective shares 
therein, are wanting in distinctness and precision, and the 
evidence to establish these statements is as vague. We think 
it proper, therefore, to adopt a practice which prevails in an- 
alagous cases in England, which is there found convenient; 
and which, in our country, where the subdivision of estates, 
under the law of descents, so greatly increases the difficulty 
of ascertaining the remote collateral heirs of a deceased per- 
son, is almost indispensable. The plaintiffs there, in a bill 
for partition, state upon the record, their titles and those of the 
defendants; and whenever there is a difficulty respecting 
them, the Court directs a reference to ascertain what are the 
respective interests of the parties; and if it appear that they, 
or some of them, are entitled to the whole, then a partition is 
decreed according to the rights of those entitled, dismissing 
the bill as against those having no right. Agar vs. Fairfax 

*—and the same vs. Holdsworth, 17 Ves. 552. In this case, 
indeed, the application is for a sale under our act of 1812 (1 
Rev. Stat. ch. 85, sec. 7,) but that sale is but a substitute for 
partition; and, before it is decreed, there ought to be an as- 
certainment of the interests of the parties. The Clerk of this 
Court is therefore directed to make these inquiries. At the 
same time, he is directed to inquire and report whether a sale 
of the premises be necessary; and, as the transcript from the 
Court below does not plainly shew who have been served 
with process, or appeared as defendants to this petition, and 
as to whom it has been taken pro confesso, he will report 
thereon also. 


Per Curiam. Order accordingly. 
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June 1839 MARK H. PETWAY, Ex’r. of JOHN POWELL vs. MARY G. 





POWELL et al. 


Where a testator, in the first clause of his will, gave certain slaves to his 
wife for life, and afterwards to his children, “to be equally divided be- 
tween them, share and share alike,” and, in a second clause, gave his 
children * all the balance of his estate, to be equally divided among 
them, share and share alike—and in case either one of his children 
should die, before it arrived at lawful age, and leaving no child or 
children, then his or her share to be equally divided among the survi- 
ving ones;” it was held, that upon the death of one of the children, 
all the property bequeathed to such child by the will, and not the 
‘balance of the estate” only, mentioned in the second clause went to 
the survivors, particularly as the testator, in a subsequent clause, de- 
clared, that by the expression * shares of his children,” he meant all 
that they took under his will. 

Where a legacy is given to a described class of individuals, as to chil- 
dren, in general terms, an¢ no period is appointed for the distribution 
of it, the legacy is due at the death of the testator; the payment of it 
being postponed to the end of two years after that event, merely for 
the convenience of the executor in administering the assets. The 
rights, therefore, of legateeg, ate finally settled and determined at the 
testator’s decease. Hence, children in existence at that period, or Je- 
gally considered so to be, are alone entitled to participate in the be- 
quest. And it makes no difference in the application of the rule, al- 
though the terms of the bequest be prespective, as to children begotten 
or fo be bezolten, and no particular time of payment is mentioned, or 
where the gift is general to children, with a condition annexed to it, 
disposing of a child’s share, upon his dying under the age of twenty- 
one years; for the fund will nevertheless be divisible at the testator’s 
death, which necessarily excludes afterborn children. 


John Powell died in the year 1838, leaving a will, in the 
first clause of which he bequeathed several slaves to his wife 
for life, and afterwards to his children, to be equally divided 
between them, “ share and share alike,” and then proceeded 
as follows: 

“Ttem 2. I give and bequeath all the balance of my es- 
tate to my chi.dren, to be equally divided among them, share 
and share alike—and in case either one of my children 
should die before it arrives at lawful age, and leaving no child 
or children, then their share to be equally divided among the 
surviving ones. The whole of this item is subject to a latter 
clause or the coi:ditions stated in the next item or clause of 
my will.” 
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“ Item 3. My will and intention is, that my children June 1839 


shall be equally well provided for, and no one better than 
another, whether they, or any of them, take from me, or un- 





der the following clause of Mrs. Mildred E. Pryor’s will, viz: ~~ a 


‘Item 2ud. I leave all the balance of my estate, principally 
of money and slaves, to John Powell in trust, for the benefit 
of the children of his present wife, my daughter, Mary G. 
Powell; wherefore, I direct that in case the property left by 
Mrs. Pryor to me, in trnst for the children of my present 
wife, should belong to only a part of my children, he or they 
thus receiving property under that will, shall have none of 
my estate, unless he or they shall pay or deliver over to my 
other children who may not be entitled under Mrs. Pryor’s 
will, as much of the property in value by me bequeathed and 
devised to him or them as will make the shares of iny chil- 
dren not entitled, equal to the shares of those entitled. By 
the expression, shares, as applied to my children who may 
be entitled under Mrs. Pryor’s will, I mean the property 
which they may get under that will, added to that which I 
give them.” 

The testator left surviving him his widow, Mary G. Pow- 
ell, and three children, John W. Powell, Mary E. Powell 
and Martha P. Powell, the latter of whom subsequently died, 
and administration upon her estate was granted to Jeremiah 
Brinkley. Mrs. Mildred E. Pryor, whose will was referred 
to in that of the testator, died on the 14th day of August, 
1834, having executed her said will the day before. At that 
time, her daughter, Mrs. Powell, had but one child, to wit, 
Jonn W. Powell, but was then enciente of her second child, 
Mary E. Powell. Martha P. Powell, the third and iast child 
of Mrs. Powell, was not born until more than two years af- 
terwards. 

The bill was filed by the executor of John Powell against 
his widow, and the two living children and the adm‘nistra- 
tor of the deceased one, for the purpose of procuring the ad- 
vice of the Court upon the construction of the will of his tes- 
tator in the following particulars: 

Ist, Whether all the property bequeathed to the children 
passed to the surviving children upon the death of one of 





310 EQUITY CASES IN THE 


June 1839 them, in exclusion of the widow; or whether only that por- 

aay tion of the testator’s property passed, which was embraced in 

y the second clause of his will, under the description of “ the 
Powell et balance of his estate.” 

* 2ndly. Whether, under the will of Mrs. Pryor, referred 
to in that of the testator, the decased child, Martha P. Powell, 
was euititled as one of the children of her daughter, Martha 
G. Powell. 


B. F. Moore for the plaintiff. 

Badger for Mary G. Powell and the Adm’r. of Martha P. 
Powell. 

Iredell for the other defendants. 


Dante, Judge. The first question, which the parties 
wish this court to decide is, whether the child Martha’s por- 
tion of the vested remainder in the slaves, given by Mr. Pow- 
ell, in his will to his wife for life, passed, on Martha’s death, 
to her brother and sister, John and Mary, with the “balance” 
of the property bequeathed to her (Martha,) under the second 
clause in the will of her father; or whether her mother came 
in, as a distributee of Martha’s share of the remainder of 
these slaves. The testator, in his will, speaks thus: “ And, 
in case either of my children should die before it arrives at 
lawful age, and leaving no child or children, then their share 
to be equally divided among the surviving ones. It is con- 
tended for the defendants, the mother and the administrator 
of the deceased child, that the share here mentioned was the 
share only of that “balance” of the testator’s estate, which he 
bequeathed to Martha, in the second clause in the will. This 
Court is, however, of a different opinion. We think that all 
the property in possession or remainder, which the child 
Martha took as a legacy under her father’s will, was, in his 
contemplation, “her share” of his estate; and, in the event 
which has happened, passed, by force of this dispesition, to 
the Surviving brother and sister, It is true, that the testator 
says his three children shall have the property given by the 
second clause in his will, “ share and share alike.” By this 
expression, he meant only that it should be equally divided 
between them. But, when he comes to speak of the possible 
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event of one of his children dying under age, he then gives June 1839 
to the words, “ then their share,” a more enlarged meaning. 
He intended, by these words, to comprehend all the property =, . 
which that child, so dying, derived under his will. This Powell 
intention is manifested, not only by these words, but by oth- oe. 
ers, in a latter part of the will, in which the testator declares 

what Fe means by a share of any of his children. The part 

to which we refer, is that wherein, in consequence of a doubt 
whether the property conveyed to him in trust for his chil- 

Gren, by Mrs. Pryor’s will, belonged beneficially to all of 

them, he made a provision for producing equality, so as to 

make their shares, both of his and her property, equal. “ By 

the expression, shares,” such is the testator’s language, “ as 
applied to my children who may be entit!ed under Mrs. Pry- 

or’s will, I mean the property which they may get under 

that will, added ¢o that which I give them.” 


The second question arises on the proper construction of 
a clause in the will of Mrs. Mildred E. Pryor. The clause 
is as follows: 

“Ttem 2nd. I leave all the balance of my estate, consist- 
ing principally of money aid slaves, to John Povvell, in trust, 
for the benefit of the children of his present wife, my daugh- 
ter, Mary G. Powell.” 


At the death of Mrs. Pryor, her daughter, Mrs. Powell, had 
one son born, (John,) and she was then pregnant with her se- 
cond child, (Mary.) Mrs. Powell subsequently had a third 
child, (Martha,) who is now dead. The question asked is, 
whether Martha was entitled to a share of her grandmother’s 
property, thus bequeathed? Where a legacy is given to a de- 
scribed class of individuals, as to children, in general terms, 
and no period is appointed for the distribution of it, the lega- 
cy is due at the death of the testator; the payment of it being 
merely postponed to the end of two years after that event, for 
the convenience of the executor in administering the assets. 
The rights, therefore, of legatees are finally settled and de- 
termined at the testator’s decease. Upon this principle is 
founded the well established rule, that children in existence 
at that period, or legally considered so to be, are alone enti- 
tled to participate in the bequest. 1 Roper on Legacies 48— 


15 


Petway 
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June 1839 Vanhook vs. Rogers,3 Murph. Rep. 178—Jourdan vs. 
Poney Green, 1 Dev. Eq. Rep. 270—Knight vs. Wall, 2 Dev. & 
vy. Bat. Rep. 125. A child in ventre sa mere can take a share 
Powell in a fund bequeathed to children, under a general description 
et al. of “children.” Doe vs. Clarke, 2 Hen. Black. Rep. 399— 
Achildin 2 Bro. Ch. Cas. 320—2 Ves. Jun. 673—1 Roper on Lega- 
mere will cies 52. It makes no difference as to the application of the 
_ rule, although the terms of the bequest be prospective, and 
a no particular time of payment is mentioned; for the fund will 
anderagen- nevertheless be divisible at the testator’s death, which neces- 
~ +l of Sarily excludes afterborn children. If, then, a legacy were 
“children.” given “to the children of my daughter, Mary, begotten or 
‘to be begotten,’ as in the case of Spracklin vs. Rainer, 1 

Dick. Rep. 344, children coming into existence after the 

death of the testator would be excluded, 1 Roper 49. This 

rule equally applies where the gift is general to children, 

with a condition annexed to it, disposing of a child’s share 

upon its dying under the age of twenty-one. The principle 

is this: the legacy being immediate to children, the period of 

vesting and division, unite at the same point, viz. at the death 

of the testator; whence it follows that a child born after that 

event, must be excluded. 1 Roper 49— Davidson vs. Dallas, 

14 Ves. Jun. 576—WScott vs. Harwood, 5 Madd. 332. We 

are of the opinion that only the children, John W. Powell 

and Mary E. Powell, took the legacy under the will of Mrs. 

Mildred E. Pryor; and that Martha P. Powell, born after the 

death of Mrs. Pryor, had no interest in this fund, and conse- 


quently, nothing in it passed to her administrator. 


Per Curiam. Decree accordingly. 
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ELZABETH DAVES et al. vs. WILLIAM H. HAYWOOD, Jun., ————- 
E’xr. of JOHN P. DAVES. 


Where a testator gave all his estate, both real and personal, to his wife 
for her life, and afterwards to his son and two married daughters, and 
to the survivors or survivor of them, in case either of them should 
die in the lifetime of his widow, without children, but to his or her 
children, if he or she should so die, leaving children to survive his 
widow; and after the death of the testator, certain lots, belonging to 
his estate, inthe City of New York, were diminished in value by the 
widening of the streets in that City; whereupon assessments were 
made upon certain other city property to repair the injury so sustained 
by said lots, and the money so assessed paid into the treasury of the 
corporation for the use of the owners of the lots; and afterwards the 
widow of the testator, his son, and the husbands of his daughters, 
made the following agreement under their respective seals in relation 
to the said assessments, to wit: the widow agreed to “relinquish to 
the other parties all her right and interest in said money, so that it 
might be received by the other parties thus:” the son one third, and 
the husbands for themselves and their wives each one third: and after 
a similar covenant on the part of the son, each of the husbands cove- 
nanted respectively “‘ with the other parties (for the use of his wife or 
of any other person or persons who may hereafter become entitled to 
the money received by him,) that upon the happening of any contin- 
gency whatsoever, that vests a right to receive said money by him re- 
ceived from the estate of the testator, he will repay the same or cause 
it to be done, but without interest, until the contingency happens;” 

, ~ and it was stated to be “ the true agreement of the parties, that the 
widow surrendered her interest in said money, without prejudice to 
the rights and interests of all the persons;” and that the’ covenants 
should be “ construed for the benefit of the wives, unless they choose 
to execute a release in due form of law to discharge their right under 
this deed:” Jt was held, that upon the death of one of the husbands, 
insolvent, it was unnecessary to decide whether the share of the said 
money, which, under his directions, had been placed to his credit in 
bank, was real estate under the law of New York, and therefore his 
widow and children entitled to it as such, for that, if considered as 
personal estate, his widow and children were entitled to it under his 
covenantin the agreement, and were his specialty creditors to that a- 
mount, and that the other husband, who was his executor, should re- 
tain the assets of his testator to the amount of their claim against the 
other specialty creditors. 


Edward Graham Esq. formerly of Newbern, in this State, 
duly executed his last will and testament with the ceremo- 
nies required to pass real and personal estate, whether in 











314 





EQUITY CASES IN THE 


June 1839 New York or North Carolina, and thereby devised and be- 
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queathed as follows: “I give, devise, and bequeath to the use 
of my dear wife Elizabeth Graham, for and during the term 
of her natural life, all my estate, both real and personal, 
whether lying and being in the States of New York, North 
Carolina, or elsewhere, and trom and after the decease of 
my wife aforesaid, I give and devise all my estate, real and 
personal of every nature and kind whatsoever, and wherev- 
er situated or to be found, unto my dear children, Elizabeth, 
Jane, and Hamilton; and in case of the death of either of my 
said children before the death of their mother, unto the sur- 
vivors er survivor of them; but in case either or any of my 
said children should die in the lifetime of their mother, and 
leave children or child, such child or children shall take, un- 
der my will, what the parent would have been entitled to, 
had he or she survived his or her mother. My intention is, 
that the above devise to my children shall extend to them, 
their heirs and assigns forever, after their mother’s death.”— 
The wife and children of the testator, mentioned in the will, 
all survived him, his daughter Elizabeth being then the wife 
of John P. Daves, Esq.; and his daughter Jane the wife of 
William H. Haywood, Jun. Esq., the defendant. After the 
death of the testator, the corporation of the city of New 
York, under authority of the laws of that State, made alter- 
ations in certain streets of the city, whereby the lots of the 
testator in that city, which had been devised as aforesaid, 
were diminished in value, and thereupon certain proceedings 
were had under those laws under which there was assess- 
ed, upon the owners of other real estate deriving benefit from 
these alterations, a considerable amount of money, to be paid 
into the treasury of the corporation, for the use of the own- 
ers of the lots so injured. After receiving information of 
their proceedings, and that the sum of money so assessed 
had been actually paid into the treasury of the corporation, 
Mrs. Graham, John P. Daves and his wife Elizabeth, Wim. 
H. Haywood, Jun. and his wife Jane, and Hamilton Graham, 
on the 16th of February, 1838, executed a letter of attorney 
unto David Banks of the city of New York, whereby the 
latter was empowered and authorised to receive from the 
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said treasury the sum of money aforesaid; and upon receiv- June 1839 


ing the said sum, the letter of attorney declared, that the 
said David Banks should pay the same, as follows: one third 
part thereof as Hamilton C. Graham should direct him, by 
letter or otherwise; another third part thereof as John P. 
Daves should direct him, by letter or otherwise; and the re- 
maining third part thereof as William H. Haywood, Jun. 
should direct him, by letter or otherwise. ‘This letter of at- 
torney was executed with the solemnities which, by the laws 
of New York, are required in instruments transferring the 
estates of femes covert there. At the time of executing the 
letter cf attorney aforesaid, and, as a part of the same 
transaction, another instrument was executed by Elizabeth 
Graham, Hamilton C. Graham, John P. Daves, and W. H. 
Haywood, Jun., under their respective seals, in the words 
following: “State of North Carolina. Whereas, certain sums 
of money are owing to the estate of Edward Grahatn, de- 
ceased, for assessments in New York, in widening Mill, 
Pearl, and Wall streets; and whereas, the suid money has 
been paid into the treasury of the corporation of the city of 
New York, for the use of said estate, and the same bears no 
interest, and it has been this day agreed between the parties 
interested as follows, to wit: Mrs. Elizabeth Graham, agrees 
to relinquish to the other parties, all her right and interest in 
said money, so that it may be received by the other parties 
thus: H. C. Graham is to receive one third, W. H. Haywood, 
Jun., for himself and wife onethird, and J. P. Daves for himself 


and wife another third. But the said H. C. Graham cove- , 


nants and agrees to, and with the other parties, (for the use 
of those who may hereafter become entitled to have said 
sum by him received, ) that if he should die before his mother, 
or by the happening of any other contingency, the same mo- 
ney shall become due, and payable to any other person or 
persons, as a partof Edward Graham’s estate, then the same 
shall be repaid, without interest, until the contingency hap- 
pens. J. P. Daves covenants with the other parties, (for the 
use of his wife, or of any other person or persons, who may 
hereafter become entitled to the money received by him,) that 
upon the happening of any contingency whatsoever, that 
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June 1839 vests a right to receive said money by him received from the 





estate of Edwaard Graham, deceased, he will repay the same 
or cause it to be done, but without interest, until the contin- 
gency happens. And W.H. Haywood, Jun., covenants and 
agrees with the other parties, (for the use of his wife, or of 
any other person or persons who may hereafter become enti- 
tled to the sum received by him,) that upon the happening 
of any contingency whatsoever, which vests a right in any 
person to receive said money (paid to him) from the estate of 
Edward Graham, deceased, he will repay the same, or cause 
it to be done, but without interest, until the contingency 
happens. It being the true agreement of the parties, that 
Mrs. Graham surrenders her interest to said money without 
prejudice to the rights and interests of all the persons. And 
these covenants shall be construed to operate for the benefit 
ot Mrs. Daves and Mrs. Haywood, although they are seve- 
rally the wives of John P. Daves and Wm. H. Haywood, 
Jun., unless they choose to execute a release, in due form of 
law, to discharge their right under this deed. In witness 
whereof, Elizabeth Graham, (widow,) Hamilton C. Graham, 
John P. Daves and William H. Haywood, Jun., have seve- 
rally executed the same, this 16th February, 1838. The 
parties referring for certainty, as to the sums by them, or any 
of them, received, to the records and proceedings of the cor- 
poration of New York.” 

The letter of Attorney to David Banks was forwarded by 
mail from Newbern, on the 28th February, 1838, and with 
it was transmitted a letter of that date from John P. Daves 
unto said Banks, in which the latter was instructed to de- 
posite his (the said Daves’s) share or third to his credit in 
the bank of New York, and send on to him a certificate ot 
the deposite as soon as possible. After the receipt of the let- 
ter of Attorney, and of the letter from John P. Daves, viz. on 
the 20th of March, 1838, David Banks received, as the attor- 
ney of all his principals, the full amount of the assessed sum; 
and, on the 22d of March, 1838, in pursuance of the instruc- 
tions in Mr. Daves’ letter, deposited the one third of the nett 
amount, that is to say, $3,548:75 cents, in the bank of New 
York, to the credit of John P. Daves. On the 21st of March, 
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the day intervening between that on which Mr. Banks re- June 1839 


ceived the amount of the assessment, and that on which he 





made the deposite of the third of it to Mr. Daves’ credit, the ex al. 


latter died, at Newbern, having previously made his last will 
and testament, which has been duly admitted to probate, and 
whereof the defendant, Wm. H. Haywood, Jun., one of the 
executors therein named, has solely undertaken the execu- 
tion. Very soon after the death of the defendant’s testator, it 
was discovered that his estate was not only insolvent, but 
was inadequate to the full payment of even his specialty 
debts. 

This bill was filed by Mrs. Elizabeth Daves, the widow of 
the deferdant’s testator, and her infant children; and the ob- 
ject of it was, to have her and their right to the said sun of 
money, so remaining in deposite, or the amount thereof, out 
of the assets in the hands of the executor, declared and es- 
tablished; and to have the same so secured and invested as it 
might be enjoyed according to her and their rights, and the 
rights of those who may hereafter become thereunto entitled. 
This claim the plaintiffs rested upon two grounds. In the 
first place, they insisted that the compensation assessed for the 
injury sustained, by the lots which were of the estate of the 
late Mr. Graham, is, by the law of New York, a substitute 
for so much of the real estate whereof the owners had been 
divested; that although it be in its form money, yet, as the 
substitute for real estate, it has the properties of real estate; 
and, therefore, in this Court, is to be regarded as land; that, 
under the will of her father and surrender of her mother, 
Mrs. Daves is entitled to the present enjoyment of ove third 
of such real estate; that the deposit of the money, the substi- 
tute for, and representative of, that one third, to the credit of 
her deceased husband, under the circumstances herein stated, 
did not change its character; that the executor ought not to 
take it as a part of the assets of his testator, but should, under 
the directions of the Court, perform the necessary acts for 
causing it to be applied according to the present and future 
rights of the plaintiffs therein. But, in the second place, they 
insisted that, waiving the inquiry whether the money so de- 
posited, be real estate, and admitting that it may be regarded 
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as part of the personal assets of the testator in the hands of 


~ the defendant; yet the covenant herein before stated, of the 


testator, made’ by him to the defendants, with others, is, in 
the contemplation of this Court, in effect, made with these 
plaintiffs, for whose benefit the same was executed; that no 
action of law can thereon be sustained, because, in such ac- 
tion, the defendant would be a necessary party plaintiff, as 
one of the covenantees, and also the party defendant, as ex- 
ecutor of the covenantor; that by reason of the application of 
the money so received by the testator, and of his insolvency, 
the covenant aforesaid is broken; and those for whose bene- 
fit it wes made, are, in this Court, to be deemed creditors of 
the testator by specialty; and that it is the duty of the defend- 
ant to retain, out of the assets in his hands, a sum sufficient 
for the discharge of this, their demand, in preferenee to oth- 
ers of equal degree. 

In regard to the Jaw of New York, the answer set forth 
the statute of the State of New York, under provision of 
which the assessment for damages to the city lots was made, 
and stated that the defendant, being solicitous to learn the 
character of money so assessed, applied to an eminent jurist 
of the State for information; and, from the information thus 
received, he stated “that compensation for damages, be- 
cause of street improvements, is, by law, awarded to the 
owners, lessees, parties and persons respectively entitled to an 
interest in such lands, according to their just rights therein” 
—that, although no judicial decisions have been made, “ it 
is believed that the Courts there would regard the money as 
a substitute for the land; so that, upon the death of the own- 
er, before receiving the money, the same would descend to 
his heirs, and would be liable to the dower of the widow; 
and if the money be paid over to the husband of a feme cor- 
ert, the owner, with a reservation of all rights, it would no 
more belong to him than her land, whereof be might be in 
possession.” In regard to the “agreement” of the 16th Feb- 
ruary, 1838, whereunto the defendant was a party, he said 
that the design of the parties was not as explicitly declared 
therein as it would have been, if any one of them had antici- 
pated the insolvency of either of the others; but declared that 
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it was fully understood that the arrangement thereby made, June 1839 


was in no way to affect, change or alter the rights and in- 





4 D 
terests of the wives of the testator and of the defendant, to mpg 
the money, the subject of the arrangement. If, in the opin-_ ¥ 

Haywood. 


ion of this Court, the executor had a right to retain against 
the specialty creditors of his testator for the sum $3,548:75 
cents, claimed by the bill, he admitted assets to that amount, 
and submitted that a decree might pass against him therefor. 


Badger and Devereuz for the plaintiffs. 
W. H. Haywood for the defendant. 


Gaston, Judge, after stating the case as above, proceeded 
as follows: The Court has felt much perplexity in forming 
an entirely satisfactory opinion in this case. Upon the best 
consideration, however, which it has been able to give to the 
case, it is of opinion that the plaintiffs are entitled to relief 
upon the second ground taken by them in their bill; and, be- 
ing of that opinion, it forbears from forming any judgment 
upon the first ground, as not necessary for the purposes of 
justice. Nothing, indeed, short of necessity, could induce us 
to make a judicial decision upon questions involving the con- 
struction of the law of New York, where that law has not 
been settled by the decisions of its domestic tribunals. In 
undertaking such a duty, with the very imperfect lights we 
. have, we could scarcely hope to avoid error, It has been by 
no means an easy task to fix the meaning of the agreement 
of the i6th of February, 1838. The subject matter of that 
agreement was money, paid into the treasury of New York, 
for the use of the estate of the late Mr. Graham; and if to be 
regarded as money to all purposes, yet, as the proceeds of 
property disposed of by his will, it was subject, as far as mo- 
ney could be, to the limitations in that will declared in regard 
to all his property. According to these limitations, Mrs. 
Graham was entitled to the use and benefit of it for the term 
of her life; but who were to be the proprietors of it after her 
death, was then unknown. If her children, Hamilton Gra- 


ham, Mrs. Daves and Mrs. Haywood should all survive their ° 


mother, they are to have it as tenants in common. If one or 
more of therh should die before their mother, and die childless, 
16 
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Juue 1839 jt was to vest in the survivors or survivor wholly. But, if 
Daves ny of them so dying before their mother, should leave chil- 

et al. dren, then such children were to take the share which the 
father or mother would have had, if surviving Mrs. Graham. 
“It is to be remarked, too, that Mrs. Graham had not only the 
interest in this money during life, under her husband’s will, 
but that she was wholly and solely the executrix of that will. 
It cannot be supposed, unless the agreement explicitly so de- 
clared, that it was the intent of the parties to the agreement, 
to affect thereby the ultimate rights in contingency. And, so 
far from such a declaration, the instrument, in the strongest 
terms, disclaims such a purpose: “It being the true agree- 
ment of the parties that Mrs. Graham surrenders her interest 
to said money, without prejudice to the rights and interests 
of all other persons.” The agreement contains no words of 
gift, sale, transfer or assignment; will be found to use no tech- 
nical terms; and professes merely to set forth an arrangement 
which has been made in respect to the receipt, custody and 
future forth-coming of the money. In the beginning, it de- 
clares Mrs. Graham to relinquish, and, in a subsequent part, 
she is said to surrender her interest therein. But, manifestly, 
these terms cannot be understood to mean a technical surren- 
der; for there can be no surrender of a particular estate, ex- 
cept to those having a vested interest in remainder or rever- 
sion. ‘They mean no more than her consent to furego the 
exercise of her right to the use of this money, and to permit 
the enjoyment of it by others. The inquiry is, who are those 
for whose benefit she has, in this sense, relinquished her in- 
terest—and the answer, we think, must be, her children. It 
was a natural direction for her benevolence to take, from the 
promptings of maternal affection; it was a proper direction, 
as one conforming most to the spirit of her husband’s wil. 
Although these children had no vested i::terest in the money, 
yet they stood in the foremost rank of expectants, and were 
the persons most likely, according to the course of nature, to 
become entitled to it. The money was lying in the city 
treasury inactive—she did not want the use of it, and she 
was willing that her children might use it during her life. 
The money, too, was the substitute of, and equivalent for, 
real estate; and whether it had or had not the properties of 
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such, it was natural for all concerned and intendirg to carry June 1839 
out fully the late Mr. Graham’s will, to make all their ar- “i 
rangements so as to secure the enjoyment of it, as it would ey 
have been enjoyed, if real estate. And this purpose, we. V 
think, is substantially admitted by the answer, and may be Baywood. 
collected from the instrument, when its different parts are at- 
tentively considered. ‘The instrument purports, in the com- 
mencement, to be made for carrying out into effect an agree- 

ment in relation to the money so paid in for the estate “ be- 

tween the parties interested.” It cannot be questioned, we 

think, but by these words are intended Mrs. Graham on the 

one part, and her children on the other; for though, in the 

strict sense of the words, they were not interested in the es- 

tate, yet they were the persons most likely to be interested 
therein; and, in common parlance, might have been spoken 

of as persons actually interested. This agreement, then, is 

set forth, viz. that she is “to relinquish to the other parties” 

her interest in the said money, so that it may be received by 

the other parties. The instrument then proceeds to state 

how it is to be received by the other parties, viz. thus: H. C. 
Graham is to receive one third; W. H. Haywood, Jun., for 
himself and wife, another third; and J. P. Daves, for himself 

and wife, another third. If the phrase had been, W. H. Hay- 

wood is to receive for his wife one third, and J. P. Daves is 

to receive for his wife another third, perhaps the intent of the 
agreement would have been more clearly manifested, that in 

thus receiving, the husbands were but the agents whereby 

their wives respectively were to receive. Yet the words em- 
ployed are not unapt for the purpose of declaring that they 

take in right of their wives. The benefit of this surrender 

was for the wives; but, as during the coverture, the money 

would be held by the husbands, without accountability for 
interest, the money might thus be said, without impropriety, 

to be received for themselves and their wives. The words 

are plainly inconsistent with the supposition ofa gift of Mrs. 
Graham’s right to the husbands. Then follow the cove- 

nants of the son, and of the husbands of the daughters. The 

son had received a third of the money for himself, as of the 
bounty of his mother. The only purpose proper to be secur- 
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forth-coming to answer the ulterior purposes of his father’s 
will, if, by any casualty, the property thereof, instead of vest- 
ing in him, as was anticipated, should vest in some other 
person or persons—and his covenant is so drawn according- 
ly; and it is expressed to be for the use of those “who may 
thereafter become entitled to the said sum by him received.” 
The covenants of the husbands are in diflerent words; and, 
it must be admitted, are more obscure. J. P. Daves cove- 
nants with the other parties—here intending, no doubt, the 
parties executing the instrument—“for the use of his wife, 
or any other person who may hereafter become entitled to 
the money received by him—that upon the happening of any 
contingency whatsoever, that vests a right to receive the mo- 
ney by him received from the estate of Edward Graham, de- 
eeased, he will repay the same, or cause it to be done, but 
without interest, until the contingency happens.” 

Upon these words, it is not clear but that it was the sole 
purpose of the covenant, to secure the forthcoming of the 
money at the death of Mrs. Graham, either to his wife or to 
any other person or persons, who might then, according to 
the provisions of the will, be entitled to the ownership of it. 
And some weight seems to be given to this contruction, by 
the phrase “ any contingency which vests a right to receive 
it.” Werather think, however, without examining the in- 
strument further, that the covenant ought to be interpreted 
in a broader sense. It is reasonable to intend it to have been 
designed to cover the performance of all the duties imposed 
by, and resulting from, the arrangement testified by the in- 
strument. ‘The money received by him, under it, was re- 
ceived for his wife, to whom the use thereof had been relin- 
quished by Mrs. Graham. It became his duty to preserve 
the fund invivlate, as well for her benefit, as for the benefit 
of all who might be interested therein. His agency, as hus- 
band, would terminate with the marriage. If, at the termi- 
nation of the marriage by his death, Mrs. Graham should be 
alive, then, under the arrangement, his wife was entitled to 
the use of the money, and therefore entitled to receive it; 
and in case she should ultimately survive her mother, would 
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become entitled to keep it as owner; but if Mrs. Graham June 1839 
should survive her, then the right to the property would go 
over, under the special limitations of the will, to her chil- 
dren, or to her brother and sister. If the marriage should 
not terminate during Mrs. Graham’s life, then, both the tem- 
porary interest, and the final property in the money, would 
be Mrs. Daves’, and of course, by the operation of the law, 
become absolutely his—and if it termirated during Mrs. 
Graham’s life, by the Death of Mrs. Daves, he, as husband, 
was to succeed to her right therein, as so much money, un- 
der her mother’s relinquishment, or by way of analogy to the 
law of curtesy, in respect of real property. The covenant, 
theretore, if it means any thing, must be interpreted to have 
been designed as a security for rights that were to be called 
into active existence, by the contingency of his dying before 
his wife, and during the life of Mrs. Graham—and, it is fair © 
to hold, upon the strong and general terms used, that all 
rights, whether of his wie or others thus depending thereon, 
were to be protected by that covenant.’ Nor is there much 
force in the inference drawn from the technical import of the 
words “vest aright.” Throughout the instrnment, technical 
terms are scarcely to be found at all. And, in the immedi- 
ately preceding covenant of Hamilton Graham, where the 
phrase “vest a right,” in its technical sense, wovld have been 
peculiarly appropriate, (for, upon the contingency there con- 
templated, the right to the money would ves¢ under the will 
of Mr. Graham,) the technical phrase is not used, but instead 
thereof, are found the inartificial expressions “ whereby the 
same shall become due and payable.” But whatever inter- 
pretation we might put upon these covenants, per se, without 
further explanation, we think a sufficient explanation for the 
purposes of the present enquiry is afforded in a subsequent 
part of the instrument. It is declared that “these covenants 
shall be construed to operate for the benefit of Mrs. Daves 
and Mrs. Haywood, although they are severally the wives of 
J. P. Daves and Wm. H. Haywood, unless they choose to ex- 
ecute a release in due formof law, to discharge their right un- 
der this deed.” Now, no right was, or could have been derived 
to them, under this deed, but what passed thereby from Mrs. 
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is expressly provided that the covenants shall operate for thear 
benefit, unless they release ¢his right. The covenants there- 
fore must be construed to operate for the protection of this 
‘right—and to stipulate against the only injury which this 
right couid sustain, by providing that the money should be 
forthcoming to the wife, if the husband should die before 
her, and during the continuance of this her temporary inter- 
est. In the case of Benbury v. Benbury, decided at this 
term, the principle was clearly recognized, that beneficial in- 
terests of this description, secured by the covenant of a tes- 
tator or intestate, are, in the administration of his assets, to 
be regarded as of the same dignity with the claims of spe- 
cialty creditors—and that, where the executor or administrator 
is the person in whose name the legal right on the covenants 
must be asserted, it-is his duty to retain assets for their satis- 
action, as against creditors of equal dignity. 

It is the opinion of the court, therefore, and will be so de- 
clared, that the defendant do pay into this court, the sum of 
$3,548:75 cents; and that the same shall be secured under a 
scheme, to be approved of by the court, according to the 
rights of the plaintiff, Elizabeth, therein, under the agree- 
ment aforesaid, of the 16th February, 1838; and the rights 
of the infant plaintiffs, and of any others who may hereafter 
claim, under the limitations in the will of the late Mr. Gra- 
ham. And the cause is reserved for that purpose, and for 
further directions, 


Per Curiam. Decree accordingly. 
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Executors and Administrators are chargeable with interest on balances in 
their hands, whenever those balances have accumulated beyond the 
exigencies of administration, unless it appears that the fund has been 
kept sacred and intact for the cestuy que trusts, as their property, ready 
to be delivered over to them, so that profits could not have been made 
thereof. 

A father cannot appoint a guardian for his children, nor impose on any 
one the duties and obligations of that office, except “by deed executed 
in his life-time, or by his last will and testament, in writing,” as pre- 
scribed by the act of 1762 (1 Rev. Stat. ch. 54, sec. 1.) 

Where it can clearly be collected from the will of a father, that certain 
persons are thereby appointed to have the custody of the persons and 
the estate of his children, until they arrive at age, such an appoint- 
ment will be held to constitute them guardians, as though the appro- 
priate term had been used. But where a term so well known, and of 
such universal use to describe the office, is not employed by the testa” 
tor, there ought to be unequivocal indications of a purpose to confer 
the office before the court will declare it conferred. Hence, a direction 
by a testator, that the use of his property shall be with his wife, for 
the support of her and the children, subject to the supervision of his 
executors, until a division of it can be conveniently made—either in 
kind or in the forminto which the executors may convert it—between 
the wife and children, will not constitute the executors guardians of the 
children. 

A clause in a will, giving * full power and authority” to the executors 
to dispose of any part, or all of the property devised or bequeathed, 
which they might think best, and from time to time make distribution 
among the wife and children of the testator, doés not enjoin upon the 
executors the duty of putting out the balances in their hands, from 
time to time, for the purposes of accumulation, so as to charge them, 
upon failure to do so, with compound interest. 

Generally, the court, upon a bill filed for the settlement of an estate, will 
rely upon the judgment of the master in the allowance of commis- 
sions to the executor or administrator; but if it appear that the rate 
of commissions has been passed upon and fixed by the County Court, 
the Court of Equity will follow that as the safer guide. 

A sum paid to the widow of the testator by his executor, as, and in lieu 
of, the distributive share to which she became entitled by dissenting 
from the will, is not adisb ursement, on the payment whereof, the exe- 
cutor cin claim a commission. 

Courts of Equity view with jealousy contracts made by a trustee with 
his ces‘uy que trusi, as, for instance, a purchase by an administrator, 
of his distributive share, from one of the nextof kin. But whether 
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the purchase in any particular case, ought to stand, is exclusively a 
matter between the parties to the contract. As to all others, it must 
be understood as transferring the right which it professes to sell; and 
the price paid by the purchaser is a matter which concerns none but 
the parties. If not made forthe other next of kin, they can take no 
benefit trom it. 


William Smith, formerly of Warren county, departed this 
life in the month of July, 1818, having first duly executed 
his last will and testament, whereof he appointed John R. 
Eaton, Charles Baskerville, William Baskerville, and his 
brothers, Alexander Smith and Maurice Smith, executors. 
The will was duly admitted to probate; and all the other per- 
sons nominated as executors having refused the office, at the 
November term, 1818, of Warren county, Maurice Smith 
qualified as executor thereto. By the said will, the testator 
devised and bequeathed as follows: 

“T give and bequeath unto my daughter, Mary Nuttall, 
the second and fourth bonds due unto me from Alexander 
Boyd, senior, of Mecklenburg county, Virginia, being ten 
thousand dollars each, to her and her heirs forever; but, at 
the same time, she is to be barred from compelling my estate 
to account to her, at any future day, for any part of the es- 
tate of her deceased husband, John Nuttall, until after my 
other children shall have received in equal degree from my 
estate. I also bequeath to my said daughter, Mary, one 
choice negro girl, my riding chair and harness, and a horse, 
called Doctor, It is further my will and desire, that my 
daughter, Mary, shall have all the household and kitchen 
furniture which I bought at the sale of her deceased husband; 
which said furniture shall not be taken into view in the dis- 
tribution of my estate, being in consideration of services ren- 
dered by her. All the rest and residue of my estate, of eve- 
ry description, to be and remain in the hands of my wife, un- 
der the directions of my executors, for the use and benefit of 
my said wife and family, with full power and authority to 
my executors to dispose of any part or all of said property, 
which they, or a majority of them, shall think proper or best 
for the estate; and, from time to time, make distribution 
among, or purchase for, my wife and children, as they may 
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think best, until they have given to each of my other chil- June 1839 


dren equal to what Mary Nuttall has by this will, (leaving | 
her furniture out of view,) then, if any thing, divide it equal- 
ly between my said wife and all my children, viz. Charles, 
Mary, Elizabeth, Samuel, Nancy, John and William, to them 
and their heirs forever.” 

The wife and children of the testator all survived him. 
Mary Nuttall afterwards intermarried with John C. Goede, of 
the State of Virginia, and died, leaving three infant children, 
Mary J. Nuttall and Agnes and Elizabeth Goode; and ad- 
ministration upon the estate of the said Mary was granted to 
her husband, the said John C. Goode. Elizabeth, one of 
the said William’s children, intermarried with one Henry C. 
Williams, who hath since died. William, another of the said 
children, died in June, 1827, at a tender age, and Maurice 
Smith administered on his estate; and Ann, another of the 
children, intermarried with Balie Peyton. Charles, John and 
Samuel, the other children of the testator, are yet alive 
Lethe Smith, the widow of the testator, dissented from the 
will of her husband in due form of law, and had her dower 
assigned in his real estate; and having afterwards intermar- 
ried with Francis Pugh, the said Francis and herself brought 
their suit by petition, in the County Court of Warren, against 
the executor and the legetees of her first husband, for a dis- 
tributive share. This suit was carried up by appeal to the 
Superior Court of Warren; and while there pending, viz. at 
the October term, 1830, it was compromised, by an arrange- 
ment between the petitioners and the executor, for asum cer- 
tain, paid by him tothe petitioners; the suit was dismissed, and 
the said petitioners executed a release of all demands to the 
executor. A bill in equity was also filed by the said Pugh 
and wife, agaist the said Maurice Smith, as administrator of 
Wiliam Smith, the younger, to recover the distributive share 
of his personal estate, to which Lethe Pugh was entitled, as 
the mother of the said intestate. ‘This equity suit was com- 
promised, at the same time, for a certain sum paid by the said 
Maurice Smith; and, thereupon, the suit was dismissed, and 
a release and a conveyance of their interest in said estate ex- 
ecuted by the said Pugh and wife unto the said Maurice. 
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~ consideration, made a conveyance to the said Maurice, where- 


by he professed to convey all the interest of the said Charles 
in the personal estate of his father; and in December, 1827, 
shortly after the death of his brother, William, sold to the 
said Maurice, and executed a deed, which purported to con- 
vey to the said Maurice all his, the said Charles’s, interest in 
the personal and real estate of his said brother, as also his in- 
terest in the real estate of his father, in North Carolina and 
Virginia. 

On the 21st of November, 1832, this bill was filed. The 
plaintiffs were, the said Balie Peyton and Ann, his wife, E- 
lizabeth Williams, Charles Smith and John G. Smith; and 
the defendants were, the said Maurice Smith, Samuel Smith, 
John C. Goode, Mary J. Nuttall, and Agnes and Elizabeth 
Goode. The great object of the bill was, to have a full set- 
tlement with the defendant, Maurice Smith, as executor of 
William Smith, the elder, and administrator of William 
Smith, the younger, in regard to the estates confided to his 
care. In the bill, many grave charges of mismanagement 
and breach of trust were distinctly preferred; of which, at 
present, it is necessary to consider particularly the following: 
It was charged that, soon after the death of William Smith, 
the elder, Thomas Hunt was appointed, by the County Court 
of Warren, guardian to the plaintiffs, Ann, Elizabeth, John 
and the defendant, Samuel; and gave ample security for the 
care and improvement of their estates; but the said Maurice, 
by threats ot other means, caused said Hunt to resign the 
guardianship; and that, having thus prevented them from 
having a guardian, who would have been, by law, bound to 
secure their estates, and by lending out the productive part 
thereof, every year, to cause the same to accumulate until 
their arrival at age respectively, the said Mautice had sub- 
jected himself to the responsibilities of a guardian, and was 
not only bound to account with the said legatees for interest, 
but for interest annually, to be compounded. It was also 
charced that the said Maurice, for many years, had had in his 
hands a very large amount of money, belonging to the estate 
of his testator; which. sums of money he had been using for 
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the purposes of gain—buying therewith stock in Banks—loan- June 1839 


ing the same out at interest—buying of notes—dealing in ex- 
changes and other operations of a like kind. It was also 
charged that James W. Smith, the brother of the testator, 
owed the testator, at his death, two bond debts, one for the 
sum of £450, Virginia currency, and the other for an amount 
unknown to the plaintiffs; and that the defendant, Maurice, 
had neglected to collect them; that the testator, at his death, 
was interested, as a co-partner with the said James, and Rob. 
ert Burton, in the purchase of certain tracts of Jand in Ten- 
nessee; and the said Maurice, in settling the said co-partner. 
ship account, either from facility of character, or from a dis- 
position to oblige the said James, had allowed the said James, 
who resided in Tennessee, most extravagant charges for per- 
sonal services rendered in relation to the concerns of the co- 
partnership—and had, moreover, allotted to Samuel G. 
Smith, a son of the said James, one-eighth of a 5,000 acre 
tract of land, in that State, for very inconsiderable services. 
It was also charged, by the plaintiff, Charles, that the convey- 
ances made by him of his interest in the estate of his father 
and of his brother, were obtained from him at an under val- 
ue, when the said Charles was ignorant of the value of said 
estates, and in great distress for money—and that the same 
ought not, and would not, be deemed, by this Court, other 
than as securities for the moneys he had received thereupor. 
And it was further charged that the purchase made by the 
said Maurice Smith, of the interest of Francis Pugh and 
Lethe, his wife, in a distributive share of the estate of his tes- 
tator, and also the purchase of their distributive share in the 
estate of William Smith, the younger, were made in behalf of 
the persons interested in said estates; and, therefore, ought to 
enure for their benefit. Upon these and all the charges in 
the bill, the most searching interrogatories were propounded 
to the said defendant. The answer of the defendant, Mau- 
rice Smith, was put in on the 9th of March, 1833. To it 
were appended, as exhibits, a copy of an account taken, and 
of a report made, by the commissioner, in the petition of 
Pugh and wife, in the County Court of Warren against the 
said Maurice and the legatees of William Sm’ ‘5 the elder, 
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June 1839 for the purpose of ascertaining the amount of the personal es- 
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tate of the testator then reduced into possession; also, further 
detailed accounts of his administration subsequently to the 
said account and report, wl ich he averred to be full and true. 
He denied that he ever speculated with the funds of his tes- 
tator, to make profit fer himself; declared that he had charg- 
ed himself with all the interest he ever received on money or 
claims of the estate; that he had never used for himself, or 
loaned, on his own account, any part of saidestate; and that he 
had, at all times, been in possession of all the money of his tes- 
tator, that was collected and not regularly disbursed, either by 
having the same at his own house, or about his person, or in 
deposit with some of the Banks in North Carolina or ¥ rginia, 
excepting some small sums, at different times in the hands of 
James W. Smith, which were held by the said James to meet 
incidental charges upon the estate in Tennessee. 


In relation to the charge respecting the agency of the de- 
fendant, in causing Thomas Hunt to resign the guardian- 
ship of the children of William Smith, he answered, that he 
believed that Thomas Hunt was appointed guardian to some 
of them, and that he resigned the guardianship; that having 
learned that the said Thomas was embarrassed and insol- 
vent, this defendant, in pursuance of advice, was about to 
endeavor to have him removed from office, when the said 
Thomas resigned; that he did not improperly controul or 
menace the said Thomas; that he believed the said Thomas 
resigned, because he apprehended that he would be remov- 
ed: that the defendant, far from being actuated by the base 
motives attributed to him, was governed solely by the desire 
to prevent the estates of his brother’s children from being 
squandered, and a conviction, strengthened by the advice of 
eminent counsel, that he owed this interference to them as a 
duty; and that he was now convinced, that so far as this in- 
terference contributed to produce the resignation of the said 
Thomas, it was eminently beneficial to the plaintiffs; for, 
shortly thereafter, it became manifest that the said 'Thomas 
was utterly insolvent; and it has since been discovered that 
the bonds given upon his appointment, as guardian, because 
af technical defects, could not have been enforced at law.— 
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He further said, on this subject, that it was always his desire June 1839 


that his brother’s children should have guardians; that he 
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refused to take upon himself the office of executor, until et al. 


their maternal uncle, John R. Eaton, consented to act as 
their guardian; that the said Eaton was appointed according- 
ly, but shortly afterwards resigned; that Alexander Smith 
was at one time appointed guardian to the plaintiff Charles, 
and Thomas Turner to the plaintiff Elizabeth; but both be- 
came wearied or dissatisffed in a very short time, and resign- 
ed their offices. He further answered, that he knew nothing 
of the note or bond for £450, Virginia money, alleged in the 
bill to have been due to his testator from James W. Smith, 
excepting from the statements of said James, from which it 
appears not only that the same is not due, but that the said 
James is a creditor of his testator’s estate. The defendant 
filed, as exhibits, copies of the accounts and reports of James 
W. Smith, in relation to his transactions as agent of the tes- 
tator in his lifetime, and as agent of the estate since the death 
of the testator, and a copy of the settlement made between 
the defendant and the said James; and averred that he had 
not allowed thereon any item to the said James which he 
was not satisfied was just, nor allowed him any compensa- 
tion for services, which was not, in his judgment, fair and 
reasonable; stated that, upon the said settlement, a balance 
was found against the said James; the same was thereupon 
received by him, and passed to the credit of his testator’s es- 
tate. He further said that he understood there was a co- 
partnership between the testator, Robert Burton, and the said 
James, in relation to a claim to a tract of five thousand acres 
of land in Tennessee, of which concern the said James was 
the manager; and that, for important services rendered to 
the concern by Samuel G. Smith, there was allotted to the 
said Samuel an interest to the amount of one-eighth in the 
claim; that the defendant was convinced that the compensa- 
tion so allowed was reasonable, but if it were in any respect 
improper, he was advised that it was an affair in which he 
had no concern, and for which he was in no way responsi- 
ble. The defendant denied that he took advantage in any 
way of the ignorance, inexperience, or necessities of the 
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~ estate of William Smith, the elder; and William Smith, the 
younger; insisted that these purchases were fair, for full value, 
and absolute; and, although declaring that it was never his 
purpose to make any profit thereon, did not waive his right 
to insist on them, in this suit, as absolute conveyances. The 
defendant admitted distinctly, that the release made by Pugh 
and wife, on the settlement of the suit by petition, in Warren, 
was made for the henefit of the estate of his testator, and had 
always been so regarded by him; but he insisted that the 
transfer, made to the defendant, of Mrs. Pugh’s interest in the 
estate of William Smith, the younger, was a matter wholly 
between Pugh and wife on the one, side, and the defendant 
on the other; not made for the benefit of the other next of 
kin of the said William; and, therefore, that it neither enlarg- 
ed nor diminished their rights, as against the defendant. — 
Upon the filing of this answer, it appeared that “the de- 
fendant, submitting that the plaintiff, John G. Smith, would 
be entitled to receive, at least, the sum of $10,000 of the 
money, which, by his answer, he hath admitted to be in his 
hands, upon any probable estimate of the estate of his testa- 
tor, and that he is ready to pay the same into court to, and 
for, the use of said John;” the said defendant was thereupon 
ordered to pay the same into the office of the Clerk and Mas- 
ter, before the 2nd day of the then next ensuing Granville 
County Court; and, in regard to the residue of the sums 
stated in the answer to be due to the estate of William 
Smith, which, by said answer, the defendant had submitted 
to pay into Court, the plaintiffs not making any motion, it 
was, on motion of the said defendant, ordered, that he should 
have leave, (whenever the parties should all be properly 
brought before the Court,) to pay the same into the said of- 
fice, for the benefit of those who might be thereunto entitled. 
At the same term, leave was given to the plaintiffs to except 
or reply to the defendant’s answer at the nextterm. In pur- 
suance of these orders, the said defendant, on the 11th March, 
1833, paid the first mentioned sum of $10,000, into office, 
for the use of the said John; and on the 7th of September, 
1833, paid into office, for the benefit of those thereunto enti- 
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tled, the sum of $7,179:13 cts. The defendants, Samuel June 1839 
Smith and Mary J. Nuttall, Agnes Goode and Elizabeth P 
; ; ‘ eyton 

Goode, (the three latter by their guardian) answered the bill. et‘ al. 
The former stated that he believed and admitted the several ont 

; ‘ : - mith. 
matters charged in the bill to be true, and submitted to join 
in the account thereby prayed for; and the three latter sub- 
mitted their rights to the protection of the Court. Publica- 
tion was made to the absent defendant, John C. Goode, and 
the bill, as to him, taken pro confesso. At the September 
term, 1833, it was ordered, “on motion of the counsel for 
the plaintiffs, and the counsel of all the parties, except the de- 
fendant, Maurice Smith, that the moneys paid into the office 
shall be paid out to the plaintiffs and defendants in such 
proportions as they shall agree, except the sum of $483:74 
cents, stated in the answer to have been received by Maurice 
Smith, as one third of the rents of Tennessee lands, where- 
unto Mrs. Pugh was entitled to dower, which sum shall be 
retained until the further order of the Court.” It was also 
ordered, on motion of the counsel for the plaintiffs, that it be 
referred to the Master of the Court, to take the accounts in- 
volved in the pleadings, and that he have leave to examine 
the defendant, Maurice Smith, on interrogatories; the refer- 
ence to be without prejudice to any of the matters of de- 
fence set up in the answer of the said Maurice, or of any 
rights appearing on the pleadings inconsistent with such re- 
ference. It did not appear that a formal replication was en- 
tered tothe answer of the defendant, Maurice Smith; but the 
parties must have understood that the answer was put in is- 
sue, not only because of the plaintiff’s failing to except fo the 
answer, under the special terms of the order of March, 1833, 
but becanse immense volumes of testimony were taken un- 
der commissions issued on the application of the plaintiffs 
and the said defendant,to impeach, on the one hand, or to 
support, on the other, the averments of the answer. Before 
the. Master concluded the reference, or the parties their 
proofs, the defendant, Maurice Smith, died; and thereup- 
on the plaintiffs filed their bill of revivor against Richard J. 
Smith, the administrator of said Maurice, and the cause was 
duly revived against him. The Master having finally made 
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the proofs, the said report, and the exceptions thereto, 
the same was removed into this Court to be heard accordingly. 

The report of the Master set forth, in the first place, an ac- 
count of the executor with the estate of his testator, for the 
purpose of ascertaining Me nett value of said estate. This 
account was made upon the principle that the representatives 
of Mary Goode, formerly Nuttall, and Francis Pugh and 
wife, were not entitled to receive any thing more from the 
will of the testator; because, as to the former, the estate would 
not be sufficient to make the shares of Mary Nuttall’s broth- 
ers and sisters equal to her legacy; and, as to the latter, their 
interest had been released to the executor, for the benefit of 
the estate. By that account, it appeared that the executor 
was charged with assets to the amount of $137,900:42 cts.;° 
and was credited for disbursements and charges of adminis- 
tration in the sum of $53,081:81 cts.—(exclusive of advances 
made by him to the several legatees, which were charged in 
their respective accounts)—and was further credited with 5 
per centum commissions on the amount of the assets receiv- 
ed, and a like commission on his disbursements, leaving a 
balance thereupon due to the estate, if interest be not calcula- 
ted on either side of the account, of $76,039:37. The com- 
missioner submitted to the Court the question, whether in- 
terest ought to be charged in said account; and if the Court 
should so decide, he shewed that, by calculating interest on 
both sides of the account, there was a further balance due 
the estate, because of such interest, amounting to $59,440:41 
cts. The commissioner stated, also, that these balances were 
subject to a claim for a credit set up in behalf of Maurice 
Smith, because of his interest in a certain judgment against 
the executor of William Killingsworth, which this defendant, 
the said Smith’s administrator, was, by arrangement between 
the parties, to shew thereafter. Dividing the amount of the 
testator’s estate, thus ascertained, among the children of the 
testator, other than Marz Nuttall, the share of each child 
amounted to $12,673:32 cts. principal money; ard, if inter- 
est were to be allowed, as aforesaid, would be increased by 
the additional sum of $9,908:23; cts. interest. The report 
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further found that the share of William Smith, the younger, June 1839 
consisted of his one-sixth, as aforesaid, of the estate of his 

father, and a share of certain legacies bequeathed by Charles a y 

R. Eaton, amounting together, principal money, to the sum 
of $13,706:64 5-6 cts.; which, by interest, would be increased 
the further sum of $9,977:70 cts.—and, crediting the admin- 
istrator with what he had advanced for the use of his intes- 

tate, and his commissions, there would be a balance ot 

$11,806:754 cts. of principal, and $9,060:85 cts. of inter- 

est—divisible between the mother and the brothers and sisters 

of the intestate—making the share of each $1,687:67 2-7 cts. 

of principal, and $1,295:40 5-7 cts. of interest. The commis- 
sioner then proceeded to state the account of each of the re- 

siduary legatees of William Smith, the elder, parties to this 
suit, in which each legatee was credited with the one-sixth of 
the nett value of the testator’s estate, and with the one-seventh 
of the nett value of the estate of Wm. Smith, Jun., and 
charged with the advances made from time to time, by the 
executor and administrator; and also stated the account of 
the representatives of Mary Nuttall, otherwise Mary Goode, 
as one of the next of kin of the said William Smith, the 
younger, in which they were credited with the said Mary’s 
one seventh part of said estate, and charged for advances and 
payments made. Upon these accounts: the report found due 
to Charles E. Smith a balance of principal of $8,130:36 cts., 
and of interest $6,084:43 cts.—to Elizabeth Williams, of prin- 
cipal, $287:34 cts., and of interest $2,367:20 cts—to Samus 
el W. Smith, of principal, $1,065:65 cts., and of interest, 

$3,506:98 cts.—to John G. Smith, of principal, $62:37 cts., 
and of interest, $6,200:66 cts.— that there was due from B. 
Peyton and wife, because of overpayment of principal, the 
sum of $456:90 cts.—but, if interest was to be calculated, 
this would not only extinguish the said balance, but leave 
the sum of $3,660:90 cts. due to them; and found a balance 
due from the representatives of Mary Nuttall, alias Goode, of. 
principal, $303:16 cts., because of overpayment, on account 
of her distributive share of the estate of William Smith, the 
younger; which, it interest were calculated, would not only 
be extinguished, but leave a balance in their favour of 
$427:55 cts. 


v 
Smith. 
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The commissioner subjoined to the report, that after it was 
closed, the administrator of Maurice Smith filed a bond of the 
plaintiffs, Charles E. Smith and James W. Smith, for 
$450:50 cts.—a receipt for an attorney’s fee, paid by the in- 
testate, of $5, and vouchers and proofs in relation to the 
claim therein mentioned, respecting the judgments against 
Killingsworth’s executor. 


Budger and Devereur for the plaintiffs. Maurice Smith’s 
estate is liable, not only for interest, but for interest to be 
compounded: 

Ist, because the request made by William Smith, on his 
death-bed, that Maurice Smith should take the guardianship 
of his children, conferred on him that office—Reynolds vs. 
Lady Teynham, 9 Modern Rep. 40—Bro. Par. Cas. 202— 
Storke vs. Storke, 3 Peere Wms. 51—Anonymous, 2 Ves. 
Sen. 56. 

2ndly, because he was constituted guardian by the will. 
No particular form of words is necessary, to make a testa- 
mentary guardian. If the testator require what is necessary 
in a guardian, he makes one. By the will here, the estate of 
the children is clearly committed to the executor; and this 
draws with it the custody of the persons. In the same man- 
ner as where the custody of the persous is granted, it carries 
with it the charge of the estate. 

3rd, because, having induced the person appointed guardian 
to resign, he thereby became guardian in the view of a Court 
of Equity. He who undertakes to be guardian—who as- 
sumes the duties—who intrudes into the office—must be 
considered and treated as guardian. ; 

Athly. He is responsible for compound interest, because, 
as executor, he kept money belonging to his testator’s estate 
on hand without necessity—he mixed the funds with his 
own—interposed obstacles to any person’s being appointed 
guardian, who might call him to account—loaned out testa- 
tor’s money for his own use, and permitted his testator’s es- 
tate to pay interest, when he had funds of the estate on hand. 
— Luitlehales vs. Gascoyne, 3 Bro. Ch. Cas. 73—Kildare 
vs. Hopson, 4 Bro. P. Cas. 550—Sutton vs. Sharp, 1 Russ. 
Rep. 146— Turner vs. Turner, 1 Jac. & Walk. Rep. 39— 
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Piety vs. Stace, 4 Ves. Jun. 620—Stackpoole vs. Stack- June 1839 
poole, 4 Dow. 210—Arnett vs. Linney, 1 Dev. Eq. Rep. > 

369. An executor is not to be discharged from the payment hs “¥ 
of interest because he keeps the money of his testator’s estate 
on hand, but because he does so to answer the purposes of 
the estate, and gives notice to those ex:titled to it, and offers 
to pay it over. 

W. H. Haywood for the defendant, Maurice Smith’s ad- 
ministrator. 

Ist. The defendant cannot be considered as guardian, from 
the death-bed declarations of William Smith, because the case 
of Reynolds vs. Lady Teynham has not been followed, and 
is against the express words of our act of 1762. (1 Rev. 
St. ch. 54, sec. 1.) 

2nd. He ‘is not guardian under the will—3 Bac. Abr. 
Tit. Guardian Let. A. sec. 3, page 407, decides that a de- 
vise of the estate does not carry with it the custody of the 
persons. It is nut pretended that he is expressly constituted 
guardian by the will. Nothing is said in that about the edu- 
cation and maintenance of the children; and there is nothing 
from which an implication can be made; and if there be such 
implication, it is in favour of the widow. There isenothing 
in the will to authorise the executors to loan out the money 
—only empowers them to make division among the chil- 
dren. The will directs the property to remain in the pos- 
session of the widow, and cannot mean that the executors are 
to take charge of it. A direction that the property shall re- 
main in the possession of one of the legatees, and that distri- 
bution shall be made among the others, does not authorise 
the executors to loan out the money. The executors could 
not be intended to be guardians, because they are directed to 
distribute from time totime. ‘The whole of the estate was to 
remain with the widow; and, consequently, the executors 
could not be taken as guardians. 

3rd. The proposition, that one assuming to act as guardi- 
an is to be taken as such, can apply only to a case of an offi- 
cious usurper, but cannot extend to an executor or adminis- 
trator, who advances the sums necessary for the support of 
the children, as occasion may require. A man’s saying that 


v 
Smith. 
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June 1839 he was guardian, will not charge him, unless he acted as 


Peyton: 
et al. 


v 
Smith. 


such. The plaintiffs’ bill complains of him for not acting as 
guardian, and yet seeks to charge him with interest as guar- 
dian. : 

Ath. The case of Arnett vs, Linney, 1 Dev. Eq. Rep. 
369, does not decide that an executor shall be charged with 
interest, if the money be kept on hand for distribution; for 
that is one of the purposes of the estate. If the will directa 
distribution at any time, and the money is kept on hand for 
that purpose, interest cannot be charged against the executor. 
As to the duty of giving notice to those entitled, he did give 
notice, by settling his accounts before the Court, in 1821, and 
at other times. But, it is insisted that he ought to have filed 
a bill, or had one filed, for the direction of the Court. He 
could not do that, before the estate was ready for a settlement. 
The objection that the defendant kept the estate or: hand an 
unreasonable time, is the most serious one that has been ta- 
ken. The correct rule, in ascertaining balances at any par- 
ticular period, is, not to ascertain simply what amounts were 
due on the accounts stopped at a particular time, but what 
amounts the executor ought to have paid out to the legatees 
at such time. The result of such an inquiry will be, that the 
defendant cannot be charged with interest prior to December, 
1825; and after that time, he settled with the parties as fast 
as they were entitled. Indeed, he ought not to be charged 
until 1830, because, until then, the estate was in no sense 
prepared for a settlement; and the money was retained for the 
purpose of closing the estate. On the subject of interest, see 
Attorney General vs. Selay,2 Eng. Con. Chan. Cas. 528 
—8 Ibid 176. 


Gaston, Judge, after stating the case as above, proceeded 
as follows: The principal controversy in this case is, whether 
Maurice Smith ought to be charged, in account, with the 
estates confided to his management, with interest—and if so, 
from what time—upon what sums—and whether with sim- 
ple or compound interest. These questions, are presented 
by the pleadings—and also arise upon the exceptions—and 
when they are determined, there will probably be but little 
difficulty in making a full settlement between the parties. 
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Nothing can be clearer, in point of ptinciple, than the gen- June 1839 
eral rule, that a trustee shall not be allowed to retain to him. 
. a as Peyton | 

self, profits made upon the use of the property of his cestuy  ¢¢ a), 
que trust. These profits are, in the nature of fruit and in- | ¥- 

: Smith. 
crease, and belong, of right, to the owners of the property. 
It is seldom practicable, however, to ascertain, with precision, ay a 
when trust funds have been misapplied, the exact gains trustee 


‘ ‘ shall not be 
therewith made; and, therefore, it has been found necessa-ailowed to 


ry to adopt a general rule, which substitutes, as the measure ro a Mi a 


of profits, what the law, or the usage of the country, regards = made 
e 


as the ordinary fruit or produce of capital. Where the use ot the 
breach of trust is accompanied with corruption, and there is toe 


abundant reason to believe that the general rule is an inad- a rig=-4 


equate measure of the wicked gains actually made, the fits ere in 
Court may, and sometimes does, direct rests in taking the ac- Of fruit sed 


counts, so as to render the trustee chargeable, in effect, with increase. & 
belong of 


compound interest. The primary purpose is, to secure to right to the 
. ow 
the cestuy que trust the profits on the use of their money; the proper 
t 


; < anti t ‘le 
and the second, to discourage and prevent the application of? greet 


trust funds to the private purposes of the trustee, a practice, om, Epes 
- 0 as- 


° ° ° E ver, 
which, while it endangers the safety of the property, temptsecrtain with 
to further faithlessness, and to ultimate dishonesty and cor- Ritson. 


ruption. The propriety of these principles is so obvious, ae ee 


that they could not fail to receive the sanction of the Courts plied, the 
of this State. Indeed, there are peculiar reasons here, which therew {th 


have beed supposed to call for a more extended and rigorous —— 


application of the rule of accountability for interest, than 5. 
that which prevails with respect to executors and adminis- necessary io 
trators in the country of ourancestors. There, the legal, is “{°h" og 


above the ordinary market rate of interest; here, it is below Which sub- 
stitutes as 


what is deemed the common value of the use of money. the measure 
. eo. ° -rofi 
While, therefore, it is usual, in England, to charge trustees, whet the 


made liable for interest, on trust funds, but four per centum, ante A 


although the statute rate of interest be five, here, when inte- country re- 
: gardsas the 


rest has been charged at all, it was never charged at less ordinary 
than six per centum, allowed by law on loans of money. some 


With us, too, there has always been such a constant demand — 
. ere the 


for money, so many temptations to adventure on schemes Of breach of 
trust is ac- 


profit, and such a habit of rapid investments, that the pre- companied 
with corrup 
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June 1839 sumption against its remaining idle, even in the hands of 
Penn executors or administrators, was deemed not an unreasona- 
et al. bleone. Moreover, as the law here allowed compensation 

to trustees of this description, by commissions, there was not 

the same fear of discouraging persons from accepting these 

-tion, and offices, by a severe accountability, as is natural where their 

there is rea ° ; . 

son to be- Services are to be performed gratuitously. Certainly, there- 

lieve that | fore, with us, it has been the established usage to charge in- 

So. terest on balances in the hands of executors and administra- 

whenever these have accumulated beyond the exigen- 


measuie of tors, 


saistaetaat CieS Of administration, unless it appears that the fund had 


-ly made, been kept sacred and intact for the cestwy que trusts as their 
the court . 

may, and property, ready to be delivered over to them, so that profits 
docs, direet COUld not have been made thereof. 


fnathe sc. In this case, the mass of the testator’s personal estate con- 


counts e288 sisted of ten bonds, each for the sum of $10,000, payable 
the trustee in ten successive years, by Alexander Boyd and others, of 
churseable Mecklenburg, in Virginia; all of which bonds, it appears, 
wy inte- were collected by suit, and some of them after much delay. 
Upon examining the accounts, taken by the Master, it ap- 
pears, that after deducting a reasonable rate of commissions, 
for the services of the executor, there was no considerable 
balance of money in his hands, beyond what might be rea- 
sonably necessary to meet the charges of administration, and 
pay unsatisfied demands against the estate, until the year 
1824; when, by reason of upwards of $23,000, then reveiv- 
ed from the Boyd debts, besides other considerable collections, 
there remained in his hands, at the end of that year, upwards 
of $20,000, which balance never grew less, but, on the con- 
trary, went on increassing. Upon the balance, at the end of 
this year, the Court thinks that the executor ought to be 
charged with interest, unless he has exonerated himself there- 
from, by reason of the special matters set up in his answer. 
As we understand that answer, it alleges that he was unable 
to settle with the legatees, because they were then under 
age, and without guardians; that he did not deem himself jus 
tified in lending out the money for them, or othewise in- 
vesting it for their benefit; and that therefore he kept it, ma- 


king no profit thereof. ‘The language of the answer, in re- 


v 
Smith. 
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gard to the keeping of the money, is, “that he hath, at all June 1839 
times, been in possession of all the money of his testator, endl 
that was collected and not disbursed, either by having the etal. 
same at his own house—or about his person—or in some of Se 
the banks in North Caroiina or Virginia.” This statement, 

is obviously so vague, that, with all its appearance of spe- 
cification, it amounts to little else, than that he had the money 
somewhere, and affords to those interested, very slender op- 
portunity of ascertaining where—and still less how, it was 

kept. An attempt was made to obtain specific information 

on this subject, by interrogatories, administered to the exec- 

cutor through the Master; but all thus acquired, amounted 

to no more than this: that the only banks in which he had 

made deposites were the State Bank of North Carolina, the 
Farmers’ Bank of Virginia, and the United States Branch 

Bank at Richmond; and that a statement of his entire ac. 

count, with each of those institutions, was contained in cer- . 

tain copies of the bank books exhibited to the Master. These 
accounts from the bank books, are accounts current between 

Maurice Smith, (individually,) and the banks, and make no 
discrimination between the deposites, as having been made 
otherwise than to the general credit of the depositor. The 
executor has not undertaken to specify which, if any of : 

them, were an account of the moneys of his testator. Up- — 
on the answer and the examination, it must be held, there- trustee with 
fore; that while the executor claims to be relieved from inter- Sp 
est, because of his having kept the fund for his cestuy que que wusias 
trusts, without having derived profit therefrom, he refuses to yore, oven 
disclose where, or how, it was kept for them. It is impos- Pe ry 
sibie, we think, to account for the withholding of these rea- on anal 
sonable explanations, on the part of a trustee, from his cestuy an! mle ge 


que trusts, in regard to the custody and management of their their mon- 
money, for many years, upon any principle consistent with 2. SS o 


the fact that it has been actually and bona fide kept exclu-t*the hes 


sively for their benefit. & bona fide 
kept it for 


We must suppose, unless we attribute to the defendant, tier bene- 
both in his answer and upon his examination, a deliberate ** 
purpose of equivocation, that some, at least, of the moneys 
appearing to his credit, upon these accounts, were those of 
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Juue 1839 the estate of his testator. They are not all such, for the ac- 
Peyton} count exhibits, as he alleges, his entire dealings with the 

et al. banks; some of which, therefore, must be understood to have 
been his individual dealings. From these accounts, then, it 
is to be collected, that the trust funds went into the mass of 
the executor’s property, and by no visible marks or signs 
were, in any respect, distinguished from his private moneys. 
They swelled the executor’s personal credit at bank—upon 
a death, they became assets in the hands of his personal 
the trust representatives, aud could not have been claimed as the as- 


funds of his ; 
individual sets of the testator, by a representative of that estate—they 


bavk along. Were liable to his creditors—vere, in all respects, his proper- 


win een ty; he charging himself with the amount thereof, in account 


-not be sad with his cestuy que trusts. It is impossible, upon this state 


not to have 


used those of facts, to hold that the executor did not use the funds of 
oo the estate. He has declared, indeed, that he did not “use 


thereby in- them for himself, or loan them on his own account, or spec- 
creases his ‘ . 
personal ulate therewith to make profits for himself;’ and we cannot 


edit at . 
bank--upon declare his answer false, unless compelled to do so, by clear 


iis deat, proofs. But it is manifest, if credit be given to the answer, 
became as- that the defendant, in denying all personal use of the trust 
hawds this futids, made the denial in a different sense from that in which 
‘ oneal we should have understood it, but for the explanations other- 
tive, and = wise afforded. 

cannot be 


claimed as This discovery may properly create doubts whether the 
t ¥ ‘ ° 
naan, 9 denial that these funds had been loaned on his account, or 


A rn employed in speculation, to make profits for himself, is to be 
—o that taken in the sense which it would seem to import. And 
estate-- hey s ‘ . . 

are liable” these doubts increase, uipon further examination into the de- 


a tails of the bank accounts. That with the Farmers’ Bank of 
ogy Virginia contains but one credit fora deposite of cash, on the 
his proper- 19th of April, 1830, of $1,000; and this was drawn ont on 
Jar etic® two checks of $500 each, one in favor of Webb, on the 27th 
adel ol of the ensuing month, and the other in favour of himself, on 


-of,inae- the 25th of February, 1831. If this deposite were of the mo- 
eater" ney of the estate, (and if it were not, this account could 
que wuss have been presented but for the purpose of deception,) why 
is the money thus withdrawn from its place of security—and 
withdrawn in two sums, at distinct times? It must have 


+ 
Smith. 
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been for some purpose connected either with the necessities June 1839 
of the estate, or with the private concerns of the depositor, P 

We have examined the account as returned by the executor— ' a “" 
as made out by the commissioner—and no application of ei- 
ther of thuse sums at, or about either of the times, to the pur- 
poses of the estate, appears. The account with the United 
States Branch Bank, at Richmond, contains three deposites, 
two of $1,000 each, made on the same day, the 24th of April, 
1829, the whole amount whereof, $2,000, was withdrawn by 
“draft,” on the 24th April, 1830; and one of $1,000, made on 
the 25th February, 1831, of which $500 was checked for on 
the 29th of August, 1833; and the remaining $500 yet re- 
mains standing to the credit of the depositor. If any of the 
money, thus deposited, were funds of the estate, the same in- 
ference arises, from the manner in which they were with- 
drawn, of their actual application to the private necessities or 
business of the executor. The account with the State Bank 
of North Carolir.a furnishes, as far as can be understood, evi- 
dence not more favourable to the positions taken here in be- 
half of the éxecutor. It exhibits a deposite of $4,000, made 
by him, in May, 1822, and withdrawn in the succeeding 
year, by cliecks in favour of Willis Lewis, A. Paschall and T. 
Booth; and it is shewn that, with regard to two of these, Lew- 
is and Booth, they got those sums on a personal loan from 
the executor. On the 6th and 7th of October, 1824, he made 
deposites of $4,000 and of $2,200. Upon these he checked in 
favour of himself, on the 4th of October, 1825, for $2,000— 
and of R. Dickins & Co., for $1,000. It is impossible to in. 
fer, from the accounts of. the estate, that either of the sums 
thus checked for, was applied to the uses of the estate—and 
in May, 1826, he checked for the balance of $3,200, in fa- 
vour of Doctor Hunt and David Mitchell, to whom he lent 
the money as his own. If these, or any of these; deposites 
were of the trust funds; then the trust funds were, to every 
intent, employed in his private business. One other deposite 
alone remains, of $3,000, which was made on tke 14th of 
May, 1832, and drawn out on the 3lst of August, 1833, by 
a check in favour of himself; and, probably, for the purpose of 
being paid in; at the then approaching September term, on ac- 


19 
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count of the parties in this suit. Now, if this last deposite be 
the only one ever made of trust funds in the banks, then 
these conclusions are forced upon us: First, there has been a 


* most disingenuous mystification, in respect to the place of 


custody of these funds, by representing that they were kept 
either at home, or about his person, or in some of the Banks 
of North Carolina or Virginia. An equivocation of this kind 
ought to deprive the answer of all moral weight. We are 
not casuists enough to decide whether such an equivocation 
has all the guilt of falsehood; but it is decisive to shew, that 
he who uses it cannot be relied on as a guide to truth. An- 
other conclusion, resulting from this view, is, that the exec- 
utor deemed it prudent to deposite his own moneys, for safe- 
keeping, in those public institutions, established for that pur- 
pose—but kept the funds of others, committed to his care, 
where, no one knows, and where, he will not disclose, when 
called on to account for them. And, when it is remembered 
that he had been, before this charge was confided to him, 
actively employed in making loans, buying up notes and oth- 
er profitable money operations—and that these were contin- 
ued with undiminished activity during the entire period when 
these trust funds were in his hands—there is no rational 
ground left for doubt; and we are bound to declare that they 
were used indirectly, at least, for his personal emolument. 
But, on the other hand, if this last deposite in the. State Bank 
was net the only one made of the funds of the estate—we 
shall be obliged, by these proofs, to pronounce. what certain- 
ly the parol evidence tends to shew, that the funds were 
used, in his private business, directly for the sake of profit 
therefrom. It is not necessary to decide between these two 
declarations. Charity should induce us to hope that the de- 
ceased may have thought, that while he kept on hand, at 
his command, an amount of money equal to what he suppos- 
ed might be found due from him, on a settlement, he could 
say that he had not used the funds of the estate for profit. 
If it were so, it is a melancholy instance of the facility with 
which the love of gain leads an erring man into the strangest 
delusions. We pursue this unpleasant inquiry no farther; 
but direct that interest be charged from the close of the year 





- 


SUPREME COURT OF NORTH CAROLINA. 345 


1824, on the balance then due from the executor to the es- June 1839 
tate of his testator; and that, thenceforth, it be regularly > 
charged and credited on the subsequent items in the account. my ' 

The estate of William Smith, the younger, consists, al- — v 
most exclusively, of his share in the estate of Wm. Smith, S™*- 
the elder. It owed no debts—and interest is to be charged 
thereon from the date of the receipts. 

On the part of the plaintiffs, it has been insisted, that theré 
should be annual rests made in the account, so as to charge 4) execu. 
the executor, in effect, with compound interest. It will be tor, be is 
seen that, to some extent, the persons interested will, without with inter- 
giving the direction for rests, get the benefit of compound in- {* ,°",-(n¢ 
terest; because, the interest with which the Court directs the pstate in hin 


ands, will 


executor to be charged, will be calculated on his receipts, be charged 
with inter- 


whether they be of principal or interest, for his cestwy que ost on his 
trusts. ae 
whether. 


The claim thus advanced by the plaintiffs, is rested on they - of 
several grounds. In the first place, it is insisted, that accord- Of interest. 
ing to the declarations of Maurice Smith, that his dying 
brother had charged him with the special care of the deceas- 
eds’ children, the said Maurice became their guardian, and 
ought to be held accountable as such. This ground cannot 
be maintained. The power of a father to appoint a guardian 
to his children can be exercised only in the mode prescribed 
by law—and that is express “ that it shall be by deed, exe- 
cuted in his life-time, or by his last will and testament, in 
writing.” Act 1762, Rev. ch. 69, sec. 2, (1 Rev. Stat. ch, 
54, sec. 1.) It is then insisted that, in and by the clause 
where the testator disposes of the residue of his estate among 
his wife and children, other than Mrs. Nuttall, he constitutes 
his executors guardians to these children, by imposing upon 
them the duties of guardians. 'The Court admits that when 
it can be clearly collected from the will of a father, that cer- 
tain persons are thereby appointed to have the custody of the 
persons, and of the estates of his children, until they arrive at 
age, such an appointment will be held to constitute them 
guardians, as though the appropriate term had been used. 
But, where a term so well known, and of such universal use 


to describe the office, is not employed by the testator, there 
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June 1839 ought to be unequivocal indications of a purpose to confer 
r= ro the office, before the Court will declare it conferred. In the 

et al. Clause in question there are no indications warranting such 
aconclusion. Certainly, the clause itself is not very per- 
spicuous; but, according to our construction, it directs that 
the use of his property shall be with his wife, for the support 
of her and the children, subject to the supervision of his ex- 
ecutors, until a division of it can be conveniently made—ei- 
ther in kind or in the form into which the executors may 
convert it—between the wife and the children. This divis- 
ion necessarily means an equal division—and this division, 
between the wife and these children, is to be repeated, from 
time to time, until ¢heir shares respectively shall be made 
equal to the special provision mace for Mary Nuttall—after 
which, should there be a residue, the division—equal, of 
course—is to proceed between the wife and all of the testa- 
tor's children. If the supervision, which the testator directs 
to be exercised by his executors, constituted them guardians, 
they were appointed such, not only to his children, but his 
wile. 

But, it is further contended that he ought to be thus charg- 
ed, because he caused the guardian of his infant cestuy que 
trusts to be removed; and thereby getting the unlimited con- 
troul not only over the property of his testator, but over the per- 
sons of the testator’s children, he exercised the powers of 
— exec guardian; and must be held to the responsibilities of a guar- 
in hoch dian. If the case were established that, after the appoint- 
made be- ment of Thomas Hunt, as guardian, the executor, for the 
quests for. fraudulent purpose ofpreventing his being called to anaccount 


re use of 
his children for the management of the estate, and of keeping the moneys 
were, after : ‘ . . 2 
the appoint- thereof in his own hands, caused the said guardian to be re- 


puardien for moved, or to resigu his office, we might feel ourelves justi- 


the child- fied in exacting from him the most rigorous measure of ac- 
such guar. countability which the law will permit. But this case, we 
a or ‘be are decidedly of opinion, has not been made out; nor any 
ag thing shewn in relation to that transaction, for which the 
= ieee executor merits censure. It appears from the records, that 
ing his, the at February Court, 1819, John R. Eaton, who had been nom- 
being calied inated by. the testator as an executor, but declined the appoint- 


ment, the maternal uncle of the children was appointed their 


v. 
Smith. 
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guardian; and so far from its appearing that this was done in June 1839 
opposition to the wishes of Maurice Smith, he declares in cer 
nae eyton 
his answer, and if the declaration were untrue, it might have et al, 
been contradicted, that he refused to qualify as executor, un- Smith 
til Mr. Eaton promised to take the guardianship. Besides, ; 
this allegation derives some support from the fact that Smith’s to an ac- 


count for 


qualification as executor, did not take place until the Novem- the manage- 
ber Term, 1818, although the will was proved at the prece- oe gp 
ding August Term. It also appears that in November, 1819, keeping the 


“ ‘ moneys 
Alexander Smith, the brother ofthe testator, became guardian thereof in 


a" ° ° h 
to Charles, one of the plaintiffs, and remained guardian UD- hands he 
til February, 1824. Besides, it does appear that although held by the 
Thomas Hunt, when he received the appointment, was in a “— 


good credit, and generally deemed solvent, a very short time rous mene- 
ure of ace 


justified the apprehensions of Maurice Swith, in regard to countability 
his embarrassments, and proved that, on this subject, he had aaggene 4 
that more minute information, and keen sighted sagacity, permit. 
which are ordinarily found in pursuing habitually the busi- 

ness of lending money and buying in notes. Besides, when 
Thomas Hunt resigned the guardianship, there was no mo- 

ney of the testator in hand—and no immediate temptation 

to make Maurice Smith desire that the children should be 
without guardians. And, upon the proofs, it does not appear, 

that after the resignation of Thomas Hunt, he executed any 

of the duties of the guardian, except those necessarily de- 
volved on an executor for infant cestuy que trusts, of fur- 
nishing the means for their support and education. It is 
Jastly contended, upon this point, that these rests ought to be 
directed, because, by the will, the executor was expressly 
charged with the duty of putting out the balances in his 
hands, from time to time, at interest, for the puposes of ac- 
cumulation; and that his gross breach of duty, in utterly 
disregarding this injunction, deserves such severe visitation. 

We are saved the necessity of ascertaining what ought to be 

the rule of interest in the case supposed—in the performance 

of which duty, there would be a difficulty in reconciling de- 
cisions that apparently clash with each other—because we 

do not find any such injunction in this will. The only pow- 

er given to the executors, is that of converting the property 
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June 1839 for the purpose of a division, and the testator seems to have 


Peyto a: contemplated such a division, whenever the administration 
et al. of his estate could be conveniently closed. 

We have thus disposed of the main subject of dispute in 
this cause, and of the matters embraced within the Ist and 
2nd of the exceptions taken by the plaintiffs, and within the 
5th, 7th and Sth of the exceptions of the defendant. The 
report must necessarily be re-committed, in order that the 
accounts may be made out in conformity with the principles 
thus declared. 

The 3rd exception of the plaintiffs is, for that the Master 
If the mas- Hath credited the said Maurice with sundry small items for 


er allow i- expenses, amouuting together, to the large sum of $1,110:89 


t i ‘ ' 
—, cents, without vouchers therefor, and without proof that the 


=a reg 
natut’s aa, expenses so ailesed were actually incurred, or, if incurred, 


count. with for the benefit of the estate of his testator. According to 


out vouch- . : . . : 
erstherefor, the practice which has heretofore prevailed in this Court, 


d do not ; 
ae the ee. aud which must continue until one more suited to the con- 
idence "P- venience of suitors can be established, this exception must 


on which 
the allow- so far be allowed as to direct the Master to revise this item; 


mace, the i- and in his report thereupon to set forth the grounds of his 


nen i!, allowance, so that the Court may he enabled to decide, if 


ecption ta- made the subject of an exception, upon the correctness of 
kentothem, — , 

be again re- his judgment. 

ferred tothe 


master, that ‘The 4th of the plaintiff’s exceptions, and the 6th and 


wy ig 10th of the defendant’s exceptions, relate to the quantum of 


_ — ‘ve commississions allowed to the executor; to the subject mat- 


sis allow- ter of commissions, and the mode of its computation. It is 

ance, so that . . . os 

the cont So difficult for this Court to ascertain, by any means in its 

may beena- Hower, what is the reasonable rate of commissions called 

bied to de- PO : : 

cide upon for in any case, by the nature of the services, labour, and 

the correct- ‘a ons es ; e 

ness of his responsibility of the trustee, that it is much disposed, in gen- 

judgment. ‘eral, to rely, in this respect, on the judgment of the Master. 
In this case, however, the Court perceives a safer guide for 
the exercise of its discretion, and will follow that guide. It 
appears that, on one occasion, when the accounts of the ex- 
ecutor were audited in the County Court of Warren, and 
when the auditors recommen ded that there should be allow- 


ed to the executora commission of 5 per centum on his re 


v 
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ceipts, and 5 per centum on his disbursements, the Court, June 1839 


nevertheless, ordered that his commission should be limited Pevt 
to 4 per cent. on each. The Court, therefore, overrules the et al. 
allowance of 5 per cent. as made by the Master, and sanc- Sai 

, : : mith. 
tions the rate established by the County Court. It is made # 
question by the 10th of defendant’s exceptions, whether the 

money paid to the widow of the testator as, and in lieu of, the 
distributive share to which she became entitled, by reason 

of her dissent from the will, isa disbursement, on the pay- 

ment whereof, the executor can claim a commission. ‘The 

Court holds, very clearly, that it is not. Here the payment 

was not made-on an adjudication—but as on a purchase of 

the widow’s right. But.if it had been made on an adjudica- le 


' : n 
tion, or in any other form; still the claim was in the nature tor is ent:- 
of a distributive share. and comes within the reason of the ted te com 


decisions which forbid commissions on the payment of leg- ‘he interest 


acies and distributive shares. Potter v. Stone, 2 Hawks 30. his: receipts 
' 18- 


Clarke v. Blount, 2 Dev’xs Eq. Rep’ts 51. The Court is jursements, 


_ also called upon, by the other of defendant’s exceptions above % which 
stated, to correct an alleged error of the Master in the mode the same, 
. . . : ° ve 
of computing the commissions. As the account itself is to eonmis- 


be taken on a new priciple, with respect to the calculation — 
interest, the object of this exception will be best attained by amount ot 

. : ii the receipts 
directing the Master, after ascertaining the amount of the re- and dis- 


ceipts, as swollen, by the addition of the interest thereon, semen 


and of the amount of the disbursements, as so increased, to by a. ae 
. -e 
make the allowance of commissions on the aggregate, there.n, 


The 5th and 6th exceptions of the plaintiffs are either dis- 
proved or unsupported by proof; and the small matter em- 
braced in the 7th exception, is left, by the exceptants, so com- 
pletely in doubt, that those exceptions are over-ruled. 


The Sth, the 11th, 14th, 15th and 16th exceptions of the One tenant 


plaintiffs were abandoned, in the argument, as untenable, i" ¢emmon 
i) ’ has a right 


The 9th exception must be over-ruled. The Court can ape 2 
8 €O-ten]- 


discover no reason why a tenant in common of land has not am with a 
ict F i “ ; ; : _just propor 
a right to charge his co-tenant with a just proportion of expen-J3*" Prone: 


ses incurred in relation to the common estate; and, upon aceon my in 
proofs, sees no room to doubt that the payments made tO relation to 
James W. Smith therefor, were, in all respects, proper. =_ 
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Juve 1839 The 10th exception must also be overruled. Upon the an- 


Peyton 
et al. 
Vv 


Smith. 


~ swer and the testimony of James W. Smith, which furnish 
all the evidence in relation thereto, it appears that the sum, 
for not collecting which, it is sought to charge the executor 
sof William Smith, was not, in fact, due to the said William. 

The 12th and 13th of the exceptiors of the plaintiffs will 
be cunsidered together. Maurice Smith, who was the admir- 
istrator of William Smith, the younger, purchased, at a cer- 
tain sum, and while a suit was pending therefor, the interest 
of his intestate’s mother in and to a distributive share of the 
estate; and, it is alleged, by the other next of kin, that he 
paid too little therefor, and that the profit made on the pur- 
chase should résult to them; and, if not, then, that the estate is 
not chargeable with any part of the costs which had. been in- 
curred in the litigation. Courts view with jealousy such con- 
tracts made by a trustee with his cestuy quz trust. Whether 
the purchase, in this case, ought to stand or not, is exclusive- 
ly a matter between the parties to that contract. As to all 
others, it must be understood as transferring the right which 
it professes to sell; and the price paid by the purchaser is a © 
matter which concerns none but the parties. ‘The purchase 
is not shewn to have been made for the othef next of kin; 
and the allegation that it was so made, has been peremptori- 
ly denied. The representatives of Mrs. Pugh are not before 
the Court. We see no ground on which to overrule the 
judgment of the Master, on the main matter of these excep- 
tions. But it is equally clear that it was au error to allow 
the executor for the costs paid by him, in resisting this claim 
of Mrs. Pugh. 'To the extent of these, the account must be 
corrected. 

The matters disclosed in the affidavit of Samuel W. Smith, 
connected with the fact that the payment in question does not 
appear to have been claimed by M. Smith, in the account 
rendered by himself, render it so questionable whether an 
error was not committed by the Master, in charging the said 
Samuel with the sam of $1,500, as paid on the 25th of De- 
cember, 1827, that the Court sustains the 17th and last ex- 
ceptions of the plaintiffs, so as to direct the Master to revise 
his report in relation thereto. 

The Court also sustains the 1st exception, on the part of 
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the defendant, so far as to require of the Master to review his June 1839 
report in relation to the payments claimed by said exception | 
to have been paid to Charles Smith. The conveyance. of aa 
the shares of the said Charles, in the estates of bis father and 
brother, is regarded by the Court but asa security for the 
sums actually paid to him; and the Master will ascertain ful- 
ly all that has been received by him on the account thereof. 

The Court is of opinion that the 2nd exception of the de- 
fendant is irrelevant. ‘The representatives of Mrs. Pugh are 
not before the Court; and the Court does not understund that 
the report finds the late Maurice Smith liable to any person, 
because of her share in the estate of William Smith, the 
younger. ‘The value thereof is set forth, partly for the pur- 
poses of elucidation, and partly that the Court might be ena- 
bled to decree in relation thereto, if it held that the profitsop 
the purchase of that share accrued to the other next of kin 
of the said William. But the report does not charge the 
said Maurice, in account with any of the parties to this suit, 
therewith. 

The matter of the 4th exception, the claim of the late 
Maurice Smith, or account of his share in the Killingsworth It is against 
debt, has not been passed on by the Master, and it is against ii Coma” 
the usage of this Court to act upon matters of account ori-to act upon 


ginally. The subject matter of this exception is, therefore, recoont oni- 


re-committed to the Master. i ees 
The 9th exception of the defendant is overruled. It ap- frst AA re- 
pears, that on the 9th of June, 1830, Maurice Smith made a the Master. 
large payment to Samuel Smith, in cash, and, at the same *"¢P™ 
time, bound himself by bond to make a further payment of 
$2,000; that this bond was not taken np until some time af- 
terwards, when it amounted, with interest, to the sum of 
$2,165. The Master having credited the whole account 
of M. Smith with cash, and the principal of the bond as a 
payment of the 9th of June, 1830, it is clear that the defend- 
ant is not entitled to credit for the interest which Maurice 
Smith paid for the use of the $2,000 
The matter contained in the 11th of defendant’s exceptions 
is not properly brought before the Court, by way of excep- 
tion. If material, the proper time to urge it will be, when a 
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Jone 1839 decree is prayed for by the plaintiffs. In the mean time, as 
"Pevion ‘he matter will be necessarily before the Master, upon the re- 
eyton : 
et al. commitment of his report, any of the parties, who deem the 
enquiry suggested a proper and necessary one, may direct the 
attention of the Master thereto— and have a mure specific re- 
port concerning the matter thereof. 

Our attention was called, during the argument, to the sum 
of $483:74 cents, mentioned in the order of September term, 
— 1833, to have been retained out of the moneys paid into of. 
of the ~F fice, subject to the further order of the Court. The counsel 
of land in. | for the legatees has prayed of us that this money may be de- 


which a wid 
-ow is enti- creed to be paid unto them. This prayer is not granted. The 


7: ae money is stated to be the one third of the rents, which had 
a been received by Maurice Smith, of Tennessee lands, where- 
ta unto the wife of the late William Smith was entitled to dow- 
er—and if so, as an accessory, it ought, in equity, to follow 

its principal. ‘The money, upon this representation, belongs 

tothe representatives of Virs. Pugh, and they are not before us, 

The decretal order will be drawn in conformity to the 

principles laid down, and the matters declared, in this opinion. 


v 
Smith. 


Per Curiam. Order accordingly. 





